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Letter  Opinion  No.    72-61 


July  19,    1972  toocuwrrNTs  cipt. 

SAN  F:;/.rNiC!r-:co 

PUBLIC   LIBRARY 


Mr,  R,  Spencer  Steele 

Zoning  Administrator 

100  Larkin  Street 

San  Francisco,  California  94102 

Subject:   336-338  Cumberland  Street 

Interpretation  of  Planning  Code 

Dear  Mr.  Steele: 

This  refers  to  your  request  for  an  opinion  concerning 
the  above  property  and  its  proposed  expansion. 

The  property  concerned  is  a  two -family  dwelling  existing 
in  an  R-1  zoning  district.  The  principal  permitted  uses  in  such 
a  district  are  one-family  dwellings.  The  Cumberland  Street 
premises  were  converted  to  a  two-family  dwelling  sometime  in 
1943  and  prior  to  the  enactment  of  the  present  Planning  Code. 

Section  150  of  the  present  Planning  Code  provides  that 
any  use  lawfully  occupying  a  building  in  existence  at  the  effec- 
tive date  of  the  Planning  Code  may  be  continued  even  though  con- 
trary to  the  provisions  of  the  present  code  and  shall  be  deemed 
to  be  a  nonconforming  use  except  as  otherwise  provided  in 
Planning  Code  Sections  151  through  156.  Therefore,  the  property 
at  Cumberland  Street  is  a  nonconforming  use  within  an  R-1  zoning 
district. 

Section  151  of  the  Code  sets  out  the  manner  in  which  non- 
conforming buildings  may  be  altered  or  enlarged, 

"SEC.  151.  Non-conforming  Buildings.  Alter- 
ations and  Enlargements.  No  building,  the  use  of 
which  is  non-conforming  wholly  or  in  any  sub- 
stantial part,  shall  be  structurally  altered, 
unless  the  alteration  is  required  by  law,  or  will 
have  the  effect  of  and  actually  result  in  eliminat- 
ing the  non-conforming  use,  or  unless  the  aggregate 
total  cost  of  all  such  alterations,  as  estimated  by 
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the  Department  of  Public  Works,  is  less  than  one- 
half  (1/2)  of  the  assessed  valuation  of  the 
improvements  prior  to  the  first  such  alteration. 

•   •   • 

"(a)  A  non -conforming  building  may  be 
enlarged  or  extended  only  if  the  entire  building 
is  thereafter  devoted  to  conforming  use. 

"(b)  No  building  partially  occupied  by  a  non- 
conforming use  shall  be  altered  in  such  a  way  as  to 
permit  the  enlargement  or  expansion  of  the  space 
occupied  by  such  non-conforming  use. 

"(c)  No  non-conforming  building  in  an  R-l-D, 
R-1  or  R-2  district  shall  be  so  altered  as  to 
increase  the  number  of  dwelling  units  therein. 

"(d)  No  non-conforming  use  may  be  enlarged  or 
extended  in  such  a  way  as  to  occupy  any  required 
open  space,  or  any  land  beyond  the  boundaries  of 
the  lot  as  it  existed  at  the  effective  date  of  this 
Code,  or  to  displace  any  conforming  use  in  the  same 
building  or  on  the  same  parcel. 

"(e)  Within  the  limitations  of  this  section, 
a  non-conforming  use  may  be  changed  to  a  use  of  the 
same  or  of  a  more  restricted  character,  but  may  not 
thereafter  be  changed  to  any  less  restricted  use." 

While  Section  151  is  the  general  law  with  respect  to  non- 
conforming uses.  Section  156  is  the  particular  law  setting  forth 
exceptions  to  Sections  151  and  154  of  the  same  Code. 

"SEC.  156c   Non-conforming  Buildings . 
Exceptions,  Wherever  a  lawfully  existing  building 
or  a  use  otherv/ise  conforms  to  the  use  regulations 
of  this  Code,  but  is  non-conforming  only  in  the 
particular  manner  hereinafter  specified,  the  build- 
ing and  use  shall  be  exempt  from  the  provisions  of 
Section  151(a)  and  Section  154, 

"1.   In  any  R  district,  where  a  dwelling  is 
non-conforming  only  as  to  the  number  of  dwelling 
units  it  contains;  provided,  that  no  such  building 
shall  be  structurally  altered  so  as  to  increase  the 
number  of  dwelling  units  therein. 
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"2.   In  any  R-4  or  R-5  district,  .  .  . 

"3.   In  a  C-M  district,  .  .  . 

"4,  A  motel  .  .  ." 

Therefore,  while  Section  151(a)  states  that  a  nonconforming 
building  may  be  enlarged  only  if  it  results  in  the  conformation 
of  the  entire  building.  Section  156.1  exempts  the  subject  property 
from  the  application  of  Section  151(a).  Under  general  principles 
of  law  where  there  is  a  conflict  between  two  sections  of  law,  the 
particular  section  controls  over  the  general.   Section  156  out- 
weighs the  general  Section  151  herein,  provided  there  are  no 
sections  to  the  contrary. 

Section  151(b),  set  out  above,  prohibits  the  enlargement 
or  expansion  of  the  space  occupied  by  the  nonconforming  use  in 
a  building  which  is  partially  occupied  by  such  nonconforming 
use.  Section  156  does  not  provide  exemption  from  Section  151(b), 
A  partial  nonconforming  use  describes  a  situation  where  there  are 
two  different  uses  existing,  one  conforming  and  one  nonconforming. 
Here,  there  is  but  one  use  of  this  building  which  is  nonconforming; 
the  fact  that  it  consists  of  two  dwelling  units  in  a  zone  permit- 
ting single  family  residency  only.  This  building  was  legalized 
as  a  two-unit  dwelling  in  1965  and  the  proposed  expansion  is  to 
each  of  the  two  units.  The  property  presents  a  complete  noncon- 
forming use  within  an  R-1  zone. 

Section  151(b)  applies  only  to  buildings  which  are 
partially  nonconforming  and  not  to  those  which  are  completely 
nonconforming  as  the  instant  property.  Accordingly,  Section 
151(b)  does  not  prohibit  the  proposed  expansion  herein.   Since 
Section  156.1  provides  an  exemption  from  Section  151(a),  that 
prohibition  too  must  fall. 

Therefore,  it  is  established  that  this  property  is  a  non- 
conforming use  within  an  R-1  zoning  district,  that  it  was  per- 
mitted to  continue  only  because  it  existed  prior  to  the  effective 
date  of  this  Code,  that  its  existence  is  completely  nonconforming, 
and  that  it  is  subject  to  all  Planning  Code  sections  governing 
nonconforming  uses  and  the  exceptions  to  such  sections.  The 
expansion  or  enlarging  of  this  instant  nonconforming  use  is  pro- 
tected by  said  exceptions. 

The  question  of  the  application  of  Section  202.1(c)  has 
been  raised  in  this  matter. 
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"SEC.  202.1.  Principal  Uses  Permitted. 
R-1  Districts. 

"(a)  All  principal  uses  permitted  in  R-l-D 
districts. 

"(b)  One-family  row-type  dwelling. 

"(c)  A  two-family  dwelling,  as  regulated 
in  R-2  districts;  provided,  that  the  second  dwell- 
ing unit  had  been  constructed  prior  to  the  effective 
date  of  this  Code  and  provided  that  a  Permit  of 
Occupancy  is  issued  by  the  Department  of  Public 
Works,  Central  Permit  Bureau,  within  two  (2)  years 
of  the  effective  date  of  this  Code  (May  2,  1960), 
to  the  effect  that  the  two  dwelling  units  conform 
to  the  provisions  of  this  Code  and  related  ordi- 
nances, and  provided  that  the  Assessor  has  been 
notified  of  such  improvements. 


This  section,  on  its  face,  permits  two-family  dwellings 
in  R-1  zoning  districts,  and  if  all  the  requirements  of  this 
section  are  met,  such  a  use  is  considered  a  conforming  use.  But 
this  section  is  very  limited  in  its  application.  Not  only  must 
the  two-family  dwelling  be  used  as  such  prior  to  May  2,  1960, 
but  a  permit  of  occupancy  must  be  issued  for  such  use  within  two 
years  of  May  2,  1960.  The  purpose  of  this  section  was  to  permit 
owners  of  property  with  illegal  units  to  legalize  such  units, 
with  the  approval  of  the  Department  of  Public  Works,  within  a 
two-year  period.   If  a  permit  of  occupancy  had  been  applied  for 
and  issued  prior  to  May  2,  1962,  for  the  above  property,  this 
two-family  dwelling  would  be  a  conforming  use  rather  than  a  non- 
conforming use  and  would  not  be  subject  to  Sections  151  through 
156  of  the  Code.  But  such  is  not  the  case.  This  property  is  a 
nonconforming  use  and,  therefore,  is  subject  to  the  foregoing 
discussion  on  nonconforming  uses. 

It  is  my  opinion  that  Section  202, 1(c)  does  not  apply  to 
this  fact  situation,  that  the  use  of  the  subject  property  is  a 
nonconforming  use,  and  that  pursuant  to  Planning  Code  Sections 
151  through  156,  expansion  of  such  nonconforming  use  is  not  pro- 
hibited. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Miss  Miriam  E.  Wolff,  Director 
San  Francisco  Port  Commission 
279  Ferry  Building 
San  Francisco,  California  94111 

Subject:  Authority  to  Appoint  Superintendent 
of  Belt  Railroad  as  Noncivil  Service 
Employee 

Dear  Miss  Wolff: 

This  is  in  reply  to  your  question  whether  the  Port 
Director  can  make  the  Belt  Railroad  a  bureau  and  provide  that 
its  superintendent  will  be  exempt  from  civil  service.  This  will 
also  confirm  that  your  request  concerns  exempting  the  bureau 
head  from  civil  service  and  not  the  entire  bureau  as  is  indi- 
cated in  your  letter. 

Section  3,581  of  the  Charter  provides  in  part: 

"The  Port  Commission  shall  have  all  the 
powers  and  duties  given  to  boards  and  commis- 
sions by  section  3,500  of  the  charter  and  shall 
have  the  power  to  establish  such  departments 
and  bureaus  as  may  be  necessary  or  convenient 
for  the  conduct  of  its  affairs." 

Pursuant  to  this  authority  the  Port  Commission  has  the 
power  to  establish  the  Belt  Railroad  as  a  department  or  bureau 
if  the  commission  feels  that  such  a  bureau  would  be  necessary 
or  convenient  in  the  proper  management  of  the  Port, 

Section  3,581(8)  of  the  Charter  enumerates  the  powers  of 
the  Port  Director.   It  provides  in  part: 

"  .  .  ,  He  shall  hold  his  office  at  the 
pleasure  of  the  commission  and  shall  have  the 
management  of  said  harbor  and  of  all  of  the 
facilities  and  equipment  thereof  and  all  bureaus 
and  departments  established  for  the  operation  oi' 
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said  harbor  or  for  the  operation  of  any  equipment 
or  facility  thereof.   Subject  to  the  approval  of 
the  commission  he  shall  appoint  and  remove  any  and 
all  heads  of  departments  or  bureaus,  who  may  not 
be  subject  to  the  civil  service  provisions  of  the 
charter," 

Thus,  under  Section  3.581  of  the  Charter,  the  Port  Com- 
mission is  empowered  to  establish  the  Belt  Railroad  as  a  bureau 
and  once  established  as  a  bureau,  the  Port  Director  would  have 
the  power,  subject  to  approval  of  the  Port  Commission,  to  appoint 
and  remove  the  bureau  head  v^ho  would  not  be  subject  to  the  civil 
service  provisions  of  the  Charter. 

The  legislation  transferring  the  Port  to  the  City  of  San 
Francisco  (Stats.  1968,  ch.  1333)  provides  in  Section  20  that 
all  persons  actually  employed  in  the  service  of  the  Port  Author- 
ity "shall  be  continued  in  their  respective  positions  and  shall 
continue  to  hold  their  positions  pursuant  to  the  civil  service 
provisions  of  tha  Charter  of  the  City  and  County  of  San  Fran- 
cisco. ..."  At  the  time  of  the  transfer  the  superintendent 
of  the  Belt  Railroad  at  the  Port  was  in  the  service  of  the  Port 
Authority  and  under  the  legislation  trr?,nsf erring  the  Port,  con- 
tinued in  his  position  under  the  civil  service  provisions  of 
the  Charter, 

Section  8,300  of  the  Charter  provides  that  all  positions 
in  all  departments  and  offices  of  the  city  and  county  shall  be  , 
included  in  the  classified  civil  service  except  as  may  be  spe- 
cifically exempted  therefrom  by  the  Charter^   (§8.300(5), 
Charter.)   If  the  Port  Commission  establishes  the  State  Belt 
Railroad  as  a  department  or  bureau,  then  the  Port  Director,  with 
approval  of  the  Port  Commission,  may  appoint  the  head  of  that 
department  or  bureau  as  provided  in  Section  3.581(8)  of  the 
Charter.  The  position  of  superintendent  of  the  State  Belt  Rail- 
road would  then  be  an  exempt  civil  service  position.   However, 
the  exercise  of  such  power  of  appointment  cannot  affect  the 
civil  service  rights  of  any  incumbent  to  such  position.   In  the 
subject  case  the  position  of  9322  Superintendent,  State  Belt 
Railroad  is  held  by  a  city  employee  under  the  civil  service  pro- 
visions of  the  Charter,   If  the  State  Belt  Railroad  is  made  a 
department  or  bureau,  the  present  Superintendent  must  continue 
to  hold  that  position  as  a  civil  service  employee.  When  the 
civil  service  incumbent  vacates  the  Superintendent's  position, 
it  may  be  then  filled  as  an  exempt  civil  service  position. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 
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DOCUMIINTS  DEPT. 

SAN  F...-?;cisco 

PUBLIC   LIBRARY 

Honorable  Dianne  Feinstein 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Jurisdiction  and  Legality  of  Board 
of  Supervisors  Granting  Exclusive 
Franchise  for  Cable  Television  (CATV) 
Operations  in  the  City  and  County  of 
San  Francisco 

Dear  Supervisor  Feinstein: 

This  is  in  reply  to  your  letter  requesting  my  opinion  as 
to  whether  or  not  the  Board  of  Supervisors  has  the  authority  to 
grant  an  exclusive  cable  television  (CATV)  franchise,  and  whether 
or  not  existing  laws  would  be  violated  if  an  exclusive  CATV 
franchise  was  granted. 

Section  76-11,  et  seq,,  of  Part  76,  Chapter  1,  of  Title  47 
of  the  Code  of  Federal  Regulations,  Section  53066  of  the  Cali- 
fornia Government  Code,  the  pertinent  provisions  of  the  Charter 
of  the  City  and  County  of  San  Francisco,  and  Chapter  11  of  the 
San  Francisco  Administrative  Code,  all  of  which  pertain  to  the 
regulation  of  CATV  franchising,  have  been  reviewed  and  I  find  that 
there  is  no  inclusion  of  language  which  would  prohibit  the  grant- 
ing of  an  exclusive  CATV  franchise  by  the  Board  of  Supervisors. 

The  law  is  clear  in  California  to  the  effect  that  a  local 
public  entity  may  grant  an  exclusive  franchise,  and,  accordingly, 
the  general  rule  is  that  a  franchise  is  not  exclusive  unless  it 
is  expressly  made  so  by  the  terms  of  the  franchise.   (22  Cal.Jur. 
2d,  Franchises,  §21,  p.  658.) 

When  you  use  the  term  "exclusive  franchise,"  it  is  presumed 
that  what  is  meant  is  one  franchise  for  the  operation  of  a  CATV 
system  for  the  entire  City  and  County  of  San  Francisco  as  opposed 
to  more  than  one  franchise  which  has  exclusive  geographic  areas 
within  the  City  and  County, 
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As  you  are  aware,  the  City  and  County  of  San  Francisco 
has  by  ordinance  granted  franchises  for  the  operation  of  cable - 
vision  to  Television  Signal  Corporation  (now  Viacom  International, 
Inc.)  in  April  1954  (Ordinance  No.  105-64),  and  to  Western  Cable 
Television  Company  in  August  1966  (Ordinance  No.  190-66). 

Both  ordinances  granting  the  franchises  contain  the  fol- 
lowing language  in  Section  9  thereof: 

"The  term  of  this  franchise  shall  be  for 
twenty-one  (21)  years  from  and  after  the  effective 
date  of  this  franchise.  This  franchise  is  to  be 
nonexclusive,  and  shall  be  construed  in  accordance 
with  applicable  laws  of  the  State  of  California, 
including  the  Charter,  ordinances,  resolutions, 
and  regulations  of  the  City." 

Based  upon  the  above  language,  it  is  evident  that  the 
Board  of  Supervisors  did  not  intend  to  grant  an  exclusive  fran- 
chise for  the  operation  of  cablevision. 

Assuming  that  the  parties  to  whom  these  franchises  were 
granted  comply  with  all  the  provisions  contained  therein,  said 
franchises  will  remain  in  effect  for  twenty-one  (21)  years  from 
the  date  of  issuance.   (See  my  Letter  Opinion  No.  71-20,  dated 
April  15,  1971.) 

After  a  person  or  a  corporation  accepts  the  terms  and 
conditions  of  a  franchise,  it  is  generally  deemed  to  bring  into 
existence  a  valid  and  binding  contract.   (Postal  Tel.  Cable  v. 
Railroad  Commission  (1927)  200  Cal.  463,  472;  22  Cal.Jur.2d, 
Franchises,  §6,  p.  634.) 

In  County  of  Tulare  v.  City  of  Dinuba  (1922)  188  Cal.  664, 
the  California  Supreme  Court  stated: 

"It  is,  of  course,  established  law  that  the 
vested  rights  of  an  individual  or  corporation 
under  an  executed  franchise  are  contractual  and 
that  such  rights  cannot  be  impaired  by  any  subse- 
quent enactment  of  the  state,  under  the  contract 
clause  of  the  federal  constitution,  section  10, 
article  I,  forbidding  the  enactment  by  the  states 
of  any  law  impairing  the  obligation  of  contracts." 
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Based  upon  the  above,  it  is  my  opinion  that  the  Board 
of  Supervisors  has  the  authority  to  grant  both  exclusive  and 
nonexclusive  franchises  for  the  operation  of  cablevision,  but 
that  under  the  present  set  of  circumstances;  i.e.,  the  existence 
of  two  nonexclusive  franchises,  the  Board  of  Supervisors  could 
not  now  grant  an  exclusive  franchise  for  the  operation  of  a 
cablevision  system  without  impairing  the  constitutionally  pro- 
tected contract  rights  of  an  existing  franchise. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  John  D.  Crowley 

General  Manager  of  Public  Utilities 

287  City  Hall 

San  Francisco,  California  94102 

Subject:  Salary  Standardization  Ordinance 
No,  217-71  as  Amended  by 
Ordinance  No.  73-72 

Dear  Mr.  Crowley: 

In  your  letter  of  May  9  you  point  out  that  Ordinance  No, 
73-72  amends  the  1971-72  Salary  Ordinance,  insofar  as  it  relates 
to  carmen,  to  reduce  payment  of  overtime  beyond  ten  hours  where 
there  is  a  two-hour  spread  so  that  overtime  is  paid  after  eleven 
hours  with  a  three-hour  spread;  the  third  hour  of  the  spread 
being  paid  at  straight  time.  The  amendment  also  reduced  the 
total  reporting -clearing"  allowance  from  12-1/2  minutes  to  10 
minutes,  or  5  minutes  a  day.  Both  of  these  ordinances  are 
alleged  to  be  retroactive  to  July  1,  1971,  with  resulting  over- 
payments from  July  to  at  least  March  27,  the  effective  date  of 
the  amendment. 

Your  letter  states  in  part: 

"It  is  proposed  to  collect  these  differences 
[overpayments]  by  retroactively  disallowing  those 
periods  of  standby  time  in  the  schedules  which 
have  contributed  to  the  total  pay  time  within  an 
11-hour  period,  and  by  assessing  an  allowance  for 
the  3  minute  periods.  Your  opinion  as  to  the 
appropriateness  of  these  actions  is  requested." 

The  three -minute  period  referred  to  in  your  letter  is 
apparently  the  five-minute  period  resulting  from  reducing  the 
reporting -clearing  allowance  from  12-1/2  to  10  minutes  twice  a 
day. 
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CONCLUSION 

It  is  appropriate  to  recover  overpayments  to  platform  men 
by  application  of  Ordinance  No.  73-72  retroactively  to  July  1, 
1971. 

DISCUSSION 

The  effect  of  Ordinance  No.  73-72  is  to  impose  a  retro- 
active paycut,  and  the  retroactivity  raises  a  legal  problem.   It 
has  been  stated,  in  a  case  construing  a  city's  building  code: 

"Over  a  long  period  of  time  it  has  been  the 
rule  in  this  state  that  no  statute  shall  be  held 
retroactive  unless  such  intention  clearly  appears. 
All  laws  and  ordinances  are  to  be  construed 
according  to  the  intention  of  the  legislative  body 
enacting  them,  and  in  ascertaining  that  intention 
the  courts  must  presume  a  prospective  and  not  a 
retrospective  operation  was  intended  unless  such 
presumption  is  negatived  by  express  language." 
(Neuber  V.  Royal  Realty  Co.  (1948)  86  Cal.App.2d 
596,  614.) 

It  is  also  the  rule  that,  where  a  statutory  enactment 
does  not  impair  the  obligation  of  a  contract  or  interfere  with 
vested  rights,  it  may  be  applied  retroactively  if  necessary  to 
accomplish  the  purposes  for  which,  the  statute  was  enacted. 
(McBarron  v.  Kimball  (1962)  210  CalJ^pp.2d  218,  220.) 

Ordinance  No.  217-71  sets  the  rate  of  pay  for  platform 
employees  and  coach  and  bus  operators,  fixes  contributions  to 
an  employee  welfare  trust  fund,  and  establishes  fringe  benefits, 
all  pursuant  to  the  provisions  of  Charter  Section  8.404. 

Charter  Section  8.404  was  enacted  by  vote  of  the  people 
at  the  Noveiriber  election  in  1967  and  was  approved  by  the  legis- 
lature the  following  January. 

It  provides  that,  not  later  than  the  first  Monday  in 
August  of  each  year,  the  Civil  Service  Consnission  shall  certify 
to  the  Board  of  Supervisors  the  average  of  the  two  highest  wage 
schedules  (rates  of  pay]  in  effect  on  July  1  of  the  same  year  on 
large  transit  systems,  and  that  the  Board  will  fix  a  wage 
schedule  for  platform  men  which  is  not  to  be  in  excess  of  the 
average  certified  by  the  Civil  Service  Commission,  The  rates  of 
pay  are  expressly  made  retroactive  to  July  1. 
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The  Board  also,  at  the  time  it  fixes  the  wage  schedules, 
may  provide  fringe  benefits  not  to  exceed  those  found  in  the 
collective  bargaining  agreements  from  which  the  average  of  the 
two  highest  wage  schedules  are  taken. 

Paragraph  (g)  of  Charter  Section  8,404  gives  the  Board 
of  Supervisors  until  August  25  to  amend  the  annual  appropria- 
tion ordinance  and  the  annvial  salary  ordinance  as  necessary  to 
include  the  provisions  for  paying  the  rate  of  compensation  and 
fixing  the  fringe  benefits  for  the  then  current  fiscal  year," 

Ordinance  No,  217-71  was  approved  by  the  Mayor  in  timely 
fashion  on  August  25,  1971,  but  Section  4  contained  the  follow- 
ing provision: 

"The  following  conditions  and  benefits  of 
employment  which  are  other  than  those  included 
in  Section  3  above  will  be  subject  to  amendment, 
after  report  by  the  Civil  Service  Commission,  as 
to  the  prevailing  conditions  and  benefits," 

Section  5  contains  the  "reporting  and  clearing"  language, 
and  the  spread  of  time  of  8  in  10  was  provided  in  Charter  Sec- 
tion 8,450,  which,  however,  is  subordinate  to  the  provisions  of 
Charter  Section  8.404  and  was  incorporated  into  the  ordinance 
through  Section  24. 

The  language  of  Section  4  has  been  found  necessary  because 
of  practical  difficulties  encountered  each  year  in  determining 
and  analyzing  numerous  possible  fringe  benefits  by  August  25. 
and  it  has  become  the  practice  to  continue  the  previous  year  s 
fringe  benefits  until  the  newly  applicable  ones  can  be  deter- 
mined . 

A  rejected  alternative  was  to  stop  all  payment  of  fringe 

benefits  on  June  30,  determine  those  to  be  applicable  for  the 

ensuing  fiscal  year,  and  then,  when  so  determined,  to  pay  them 
retroactively  to  July  1, 

It  is  felt  that,  in  any  court  challenge  based  on  failure 
to  accomplish  determination  of  fringe  benefits  by  August  25, 
the  court  would  rule  that  the  August  25  date  is  directory  and 
not  mandatory,  because  it  is  a  procedural  matter  and  not  of  the 
essence  of  the  thing  to  be  done,  A  ruling  that  there  is  no  power 
in  the  Board  to  act  after  August  25  would  unduly  prejudice  the 
rights  of  those  interested.   (Derby  v.  City  of  Modesto  (1894) , 
104  Cal.  515.) 
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Accordingly,  it  is  clear  from  the  express  language  in 
the  Charter  provision  and  Ordinance  No.  217-71  that  the  ordi- 
nance and  its  amendment  of  March  27,  1972  (Ord.  No.  72-72)  were 
intended  by  the  Board  of  Supervisors  to  be  retroactive  to  July  1, 
1971. 

The  amending  ordinance  (No,  73-72)  of  March  27,  1972, 
does  not  impair  the  obligation  of  a  contract  nor  interfere  with 
vested  rights  of  carmen  who  are  now  faced  with  a  liability  to 
repay  the  said  overpayments. 

Rights  created  by  a  statute  are  not  vested  if  they  are 
qualified  by  contingencies  (Adelman  v.  Adelman  [1969  -  N.Y. 
Supreme  Court]  296  N.Y.S,2d  999),  or  if  the  right  of  amendment 
or  repeal  is  reserved.   (State  v.  City  of  Juneau  [Wis.  -  1941] 
300  N.W.  187).  There  is  no  impairment  of  the  obligation  of  a 
contract  since  wages  and  working  conditions  of  carmen  are,  in 
this  instance,  a  matter  of  statute  or  ordinance  (cf.  State  v. 
Brotherhood  of  Railroad  Trainmen  [1951]  37  Cal.2d  412)  and,  even 
if  there  were  a  contractual  relation,  there  being  no  vested 
right,  there  is,  a  fortiori,  no  impairment  of  obligation  of  con- 
tract. 

Retroactive  application  of  Ordinance  No.  73-72  is  legally 
proper,  and  the  resulting  overpayments  to  platform  men  are 
legally  recoverable. 


You  are  so  advised. 


Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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bOCUMtTNTS  DEPT. 

san  f^.:.':<.c\gco 
publ;c  library 

Mr,  Bernard  A,  Orsi 

General  Manager,  Personnel 

Civil  Service  Conunission 

151  City  Hall 

San  Francisco,  California  94102 

Subject:  Certification  of  Wage  Rates  for 
Platform  Men,  Municipal  Railway; 
Is  Wage  Schedule  Applicable  With 
or  Without  Deduction  for 
Retirement  Contribution? 

Dear  Mr,  Orsi: 

Your  letter  of  June  28,  1972,  poses  the  following  issue 

REQUEST 

"As  you  know,  the  Civil  Service  Commission  is 
currently  surveying  the  various  transit  rates 
throughout  the  country  in  an  effort  to  make  a 
certification  in  accordance  with  the  Charter  to  the 
Board  of  Supervisors. 

"Preliminary  conclusions  of  our  research  indi- 
cate prevailing  rates  of  pay  in  Boston  and  Chicago 
will  determine  the  certification  for  the  platform 
employees  for  1972-73, 

"It  has  been  brought  to  our  attention  by  the 
Transport  Workers'  Union  that  in  our  assessment  of 
the  Boston  and  Chicago  rates,  we  have  not  recognized 
a  'load'  payment  by  the  authorities  to  the  employees 
which  basically  constitutes  a  reimbursement  for 
retirement  benefits.   If  in  fact  this  allegation  is 
correct ,  these  two  rates  would  not  be  those  upon 
which  we  would  base  our  certification. 

"Since  our  recommendation  to  the  Board  must  be 
made  by  the  first  Monday  of  August,  and  since  it  is 
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retroactive  to  July  1st,  it  is  imperative  that 
we  receive  an  opinion  with  regard  to  our  inter- 
pretation of  the  base  pay  rate  in  these  two 
jurisdictions." 

DISCUSSION 

From  the  information  you  have  submitted  it  appears  that 
the  July  1,  1972,  relevant  hourly  pay  scales  for  carmen  are: 

Boston  $5,37 

Chicago  $5.27 

New  York-TA  $5.2275 

New  York-CA  $5.2275 

Presumably,  each  of  the  above  cities  has  a  population  of 
not  less  than  500,000,  and  a  transit  system  or  systems  employing 
not  less  than  400  platform  employees. 

If  the  Boston  rate  is  discounted  by  the  employee's  pen- 
sion contribution  of  7-7/8%  of  total  earnings  and  the  Chicago 
rate  is  discounted  by  the  employee's  pension  contribution  of  1% 
of  total  earnings,  then  the  July  1,  1972,  pay  scales  for  carmen 
are: 

Boston  $4.9471 

Chicago  $4.9011 

New  York-TA  $5.2275 

New  York-OA  $5.2275 

Charter  Section  8.404  provides  in  part  as  follows: 

"The  wages,  conditions  and  benefits  of  employ- 
ment as  provided  for  in  this  section  of  the  various 
classifications  of  employment  of  platform  employees 
and  coach  or  bus  operators  of  the  municipal  railway 
as  compensation,  shall  be  determined  and  fixed 
annually  as  follows: 

"(a)  On  or  before  the  first  Monday  of  August 
of  each  year,  the  civil  service  commission  shall 
certify  to  the  board  of  supervisors  for  each  classi- 
fication of  employment  the  average  of  the  two  high- 
est wage  schedules  in  effect  on  July  1st  of  that 
year  for  comparable  platform  employees  and  coach 
or  bus  operators  of  other  surface  street  railway 
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and  bus  systems  in  the  United  States  operated 
primarily  within  the  municipalities  having  each 
a  population  of  not  less  than  500,000  as  deter- 
mined by  the  then  most  recent  census  taken  and 
published  by  the  director  of  the  census  of  the 
United  States,  and  each  such  system  normally 
employing  not  less  than  four  hundred  (400)  plat- 
form employees  or  coach  or  bus  operators,  or 
platform  employees,  coach  and  bus  operators. 

"(b)  The  board  of  supervisors  shall  there- 
upon fix  a  wage  schedule  for  each  classification 
of  platform  employees  and  coach  and  bus  operators 
of  the  municipal  railway  which  shall  not  be  in 
excess  of  the  average  of  the  two  highest  wage 
schedules  so  certified  by  the  civil  service  com- 
mission for  each  such  classification.  .  .  ." 

Thus,  if  no  deductions  for  retirement  contributions  are 
permitted  from  the  Boston  and  Chicago  rates,  under  Charter  Sec- 
tion 8.404(a)  the  Civil  Service  Commission  will  certify  to  the 
Board  of  Supervisors  the  average  of  the  Boston  and  Chicago  rates 
and  the  Board,  under  Charter  Section  8.404(b),  will  fix  muni- 
cipal railway  platform  wages  at  some  figure  not  in  excess  of 
the  Boston-Chicago  average.   If,  as  a  matter  of  law,  the  Boston 
and  Chicago  rates  must  be  reduced  by  the  amount  of  the  contri- 
bution to  the  retirement  plan,  then  the  upper  limit  on  wage 
rates  would  be  the  average  of  the  two  identical  New  York  rates. 

Of  equal  importance  are  the  fringe  benefit  limits  set 
forth  in  Charter  Section  8, 404(f),  first  sentence,  reading  as 
follows : 

"(f)  At  the  time  the  board  of  supervisors 
fixes  the  wage  schedule  as  provided  in  (b)  above, 
the  board  of  supervisors  may  fix  as  conditions  and 
benefits  of  employment  other  than  wages  as  compen- 
sation for  platform  employees  and  coach  or  bus 
operators  of  the  municipal  railway,  conditions  and 
benefits  not  to  exceed  those  conditions  and  bene- 
fits granted  by  collective  bargaining  agreements 
to  the  comparable  platform  employees  and  coach  or 
bus  operators  of  the  two  systems  used  for  certifi- 
cation of  the  average  of  the  two  highest  wage 
schedules  by  the  civil  service  commission," 
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Thus,  if  the  New  York  rates  control,  the  New  York  con- 
tracts set  the  upper  limit  on  fringe  benefits.  Conversely,  if 
the  Chicago  and  Boston  rates  control,  the  Chicago  and  Boston 
contracts  set  the  upper  limit  on  the  fringe  benefits. 

Continuing  on,  paragraph  (e)  of  Charter  Section  8.404 
provides  as  follows : 

"The  terms  wage  schedule  and  wage  schedules 
wherever  used  in  this  section  are  hereby  defined 
and  intended  to  include  only  the  maximum  rate  of 
pay  provided  in  each  such  wage  schedule." 

The  quoted  paragraph  first  appeared  in  the  Charter  as  a 
result  of  the  June  election  of  1954,  as  an  amendment  to  then 
Charter  Section  151.3.  Wage  schedule  and  maximum  rate  of  pay 
were  clearly  differentiated  from  fringe  benefits,  in  the  follow- 
ing language: 

"(F)  The  terms  wage  schedule  and  wage 
schedules  wherever  used  in  this  section  are  hereby 
defined  and  intended  to  include  only  the  maximum 
rate  of  pay  provided  in  each  such  wage  shcedule, 
but  shall  not  include  other  financial  or  non- 
financial  benefits  or  conditions  of  employment,' 

The  affirmative  arguments  submitted  to  the  voters  in  con- 
nection with  the  quoted  definition  provided,  in  part: 

"Proposition  'A'  will  replace  the  present 
wage  formula  for  bus  and  streetcar  operators  by 
the  time-proven  policemen-firemen's  salary-fixing 
formula,  which  the  voters  approved  by  an  over- 
whelming majority. 

"This  formula  uses  the  wage  rates  paid  in  the 
largest  California  cities  for  setting  wages  in  San 
Francisco.   Proposition  'A'  would  use  the  bus  and 
streetcar  operators'  wage  rates  in  these  same 
cities  for  setting  these  wages  in  San  Francisco 
and  exclude  the  small  rural  communities  and  small 
cities  from  consideration." 

And,  in  a  separate  affirmative  argument: 
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"This  measiare  provides  the  same  wage-setting 
principle  for  carmen  as  the  voters  approved  for 
policemen  and  firemen  two  years  ago  by  an  over- 
whelming majority," 

Proposition  "G"  at  the  November  1967  election  added  then 
Section  151.3,1  to  the  Charter  which  became  Section  8,404  under 
the  recent  recodification.  The  major  change  brought  about  by 
passage  of  Proposition  "G"  was  that  the  fringe  benefits  of  the 
collective  bargaining  agreements  by  which  the  wage  rate  was  set 
became  applicable  to  San  Francisco  (Charter  §8o404(f),  supra). 
Prior  to  adoption  of  Proposition  "G,"  only  wage  rates  were  set 
by  examining  outside  contracts,  and  fringe  benefits  were  pro- 
vided by  charter  or  otherwise,  locally. 

A  comparison  of  Charter  Section  151, 3(F),  supra,  and 
Charter  Section  8, 404(e),  supra,  shows  that  the  following 
language  was  deleted  on  the  adoption  of  Proposition  "G" : 

",  ,  ,  but  shall  not  include  other  financial 
or  non- financial  benefits  or  conditions  of  employ- 
ment." 

The  reason  that  language  was  dropped  was  that  "other 
financial  or  non-financial  benefits  or  conditions  of  employment" 
were  covered  by  paragraph  (f)  of  Proposition  "G"  (quoted  above 
as  Charter  Section  8.404(f)). 

Moreover,  in  the  argument  submitted  to  the  voters  on 
Proposition  "G",  the  following  is  stated: 

"Bus  and  trolley  operators  and  other  plat- 
form personnel  of  the  Muni  Railway  have  fallen 
behind  most  other  City  employees  in  their  fringe 
benefits,  ,  ,  ,  They  have  also  fallen  behind  in 
fringe  benefits  as  compared  to  operators  in  other 
large  cities  with  whom  their  basic  wage  rate  is 
compared,  ,  ,  .   Proposition  'g'  permits  these 
operators  to  catch  up  with  other  employees  in 
their  fringe  benefits.   Proposition  *G  makes  no 
change  in  the  method  of  fixing  wage  rates. 
(Emphasis  added,) 

In  construing  charter  language,  the  arguments  submitted 
to  the  voters  may  be  resorted  to  as  an  aid  in  determining  the 
intention  of  the  electorate  (People  v,  Ottey  (1936)  5  Cal.2d 
714,  723), 
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Thus,  under  Charter  Section  8.404,  a  wage  schedule  and 
a  maximum  rate  of  pay  on  a  transit  system  employing  not  less 
than  400  platform  employees  in  a  city  having  not  less  than 
500,000  population  must  be  determined  without  any  involvement 
or  consideration  of  fringe  benefits,  just  as  was  the  charter 
requirement  prior  to  the  adoption  of  Proposition  "G." 

Stated  in  another  way.  a  "wage  schedule"  or  a  "maximum 
rate  of  pay,"  within  the  obvious  purport  and  intention  of  Charter 
Section  8,404 J  is  an  item,  a  thing .  a  unit .  to  be  extracted  from 
that  combination  or  aggregate  of  items,  things,  or  units  which, 
when  in  consolidated  form,  comprise  the  entirety  of  rewards 
received  by  platform  employees  in  the  reference  cities. 

This  concept  is  borne  out  by  the  language  of  the  Court 
of  Appeal  in  Squire  v.  City  and  County  of  San  Francisco.  12  Cal, 
App.3d  974,  in  which  case  it  is  determined  that  a  cost-of-living 
adjustment  cannot  be  an  ingredient  of  a  "wage  schedule"  or  of  a 
"maximum  rate  of  pay."  At  page  981  the  Court  states: 

"  .  .  .we  conclude  that  the  term  'wage 
schedule . '  as  used  in  sections  151.3.1(b)  and 
151.3.1(e)  refers  to  a  printed  list  containing 
hourly  wages  to  be  paid  municipal  railway  oper- 
ators. The  amounts  included  in  such  a  list 
must  necessarily  be  fixed  and  certain.  Such 
figures  would  include  the  'basic  wage  rate*  and 
fixed  increases  certain  to  occur  at  stated 
intervals,"  (Emphasis  added,) 

Of  course,  the  above  charter  references  made  by  the 
court--i.c..  Sections  151.3.1(b)  and  (e) --contain  the  identical 
language  now  found  in  Section  8.404, 

In  the  situation  now  being  considered,  the  Civil  Service 
Commission  must  be  bound  by  the  wage  schedule"  represented  by 
the  "printed  list"  of  "basic  wage  rates"  surveyed  for  any  city 
which  could  meet  the  qualifying  conditions  of  our  charter.   The 
factors  or  ingredients  which  might  have  entered  into  the  settle- 
ment of  any  such  printed  list  are  not  relevant;  nor  is  it  rele- 
vant to  consider  what  disposition  may  be  made  of  the  money  to 
be  paid  pursuant  to  such  wage  schedules"  after  those  schedules 
have  been  composed  and  settled.   Of  course,  if,  as  in  the  Squire 
case,  it  is  plainly  shown  upon  the  face  of  the  "wage  schedules" 
that  an  improperly  included  cost-of-living  element  was  factored 
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into  the  wage  schedules,  such  circumstance  nullifies  the  wage 
schedules  thus  developed,  and  makes  it  mandatory  to  disregard 
any  such  schedule.  This  is  so  because  Charter  Section  8.404 
demands  a  complete  separation  between  "wage  schedules"  and 
"conditions  and  benefits  of  employment  other  than  wages,"  and 
requires  individual  and  unconnected  treatment  for  each  of  those 
two  categories. 

However,  in  the  absence  of  such  indication  as  was  plainly 
evident  in  the  Squire  case--i.e.,  that  a  "condition  or  benefit 
of  employment  other  than  wages"  had  been  impermissibly  factored 
into  the  "basic  wage  rate"  set  forth  in  the  wage  schedule--the 
"wage  schedule"  determines  with  finality  the  issue  of  qualifi- 
cation. The  charter  section  in  question  (8.404)  reflects  nothing 
in  letter  or  spirit  to  require  of  the  Civil  Service  Commission 
that  its  surveying  function  must  also  include  the  issue  of  how 
much  of  a  legally  formulated  wage  schedule  will  actually  be 
''take  home"  pay  for  the  employee.   In  short,  Section  8,404  pre- 
sents no  demand  for  subtracting  from  a  legally  formulated  wage 
schedule  in  a  reference  city  whatever  deductions  or  withholdings 
may  legally  be  part  of  the  employer -employee  relationship  in 
that  city. 

On  the  basis  of  the  foregoing,  you  are  advised  that  in 
your  survey  you  need  not  deduct  from  the  wage  schedules  under 
consideration  such  contributions  to  a  retirement  system  as  may 
be  paid  by,  or  withheld  from,  the  employees  in  question. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 
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DOCUMENTS  DEPT. 

SAN  F-:..  :  :c:cco 

PUBLIC  LlEi'^ARY 


Mr.  John  D.  Crowley 

General  Manager  of  Public  Utilities 

287  City  Hall 

San  Francisco,  California  94102 

Subject:  Declaration  of  Emergency  by  Mayor 
to  Use  Hetch  Hctchy  Funds  to  Pay 
Municipal  Railway  Claims 

Dear  Mr,  Crowley: 

This  is  in  response  to  your  inquiry  in  which  you 
request  advice  concerning  the  provisions  of  the  San  Francisco 
Charter  pursuant  to  which  the  Mayor  may  declare  an  emergency. 
You  state  that  your  inquiry  was  brought  about  by  the  statement : 
"The  Public  Utilities  Commission  should  have  the  Mayor  declare 
an  emergency  and  then  use  Hetch  Hetchy  funds  to  pay  the  claims 
of  the  Muni." 

Your  specific  question  relates  to  the  abrogation  of 
Charter  Section  6.407  by  the  declaration  of  an  emergency.  Sec- 
tion 6,407  provides  for  the  order  of  the  appropriation  of 
receipts  of  the  utilities,  including  the  Hetch  Hetchy  Project 
operated  by  the  Public  Utilities  Commission.  Section  6.407 
(formerly  §127  of  the  Charter)  provides  in  part  as  follows: 

"Utility  Revenues  and  Expenditures 

"(a)  Receipts  from  each  utility  operated 
by  the  public  utilities  commission  shall  be 
paid  into  the  city  and  county  treasury  and 
maintained  in  a  separate  fund  for  each  such 
utility.  Appropriations  from  such  funds  shall 
be  made  for  the  following  purposes  for  each 
such  utility  in  the  order  named,  viz:   (1)  for 
the  payment  of  operating  expenses,  pension 
charges,  and  proportionate  pajmients  to  such 
compensation  and  other  insurance  and  accident 
reserve  funds  as  the  commission  may  establish 
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or  the  board  of  supervisors  may  require;  (2)  for 
repairs  and  maintenance;  (3)  for  reconstruction 
and  replacements  as  hereinafter  described; 
(4)  for  the  payment  of  interest  and  sinking  funds 
on  the  bonds  issued  for  acquisition,  construction 
or  extensions;  (5)  for  extensions  and  improve- 
ments, and  (6)  for  a  surplus  fund. 

***** 

"(e)   If  any  accumulation  in  the  surplus 
fund  of  any  utility  shall,  in  any  fiscal  year, 
exceed  twenty-five  percent  of  the  total  expendi- 
tures of  such  utility  for  operation,  repairs  and 
maintenance  for  the  preceding  fiscal  year,  such 
excess  may  be  transferred  by  the  board  of  super- 
visors to  the  general  fund  of  the  city  and 
county,  and  such  amount  shall  be  deposited  by 
the  commission  with  the  treasurer  to  the  credit 
of  such  general  fund," 

The  emergency  powers  of  the  Mayor  are  specified  in  Sec- 
tion 3.100  (formerly  §25  of  the  Charter): 

"In  case  of  public  emergency  involving  or 
threatening  the  lives,  property  or  welfare  of 
the  citizens,  or  the  property  of  the  city  and 
county,  the  mayor  shall  have  the  power,  and  it 
shall  be  his  duty,  to  summon,  organize  and 
direct  the  forces  of  any  department  in  the  city 
and  county  in  any  needed  service;  to  summon, 
marshal,  deputise  or  otherwise  employ  other  per- 
sons, or  to  do  whatever  else  he  may  deem  neces- 
sary for  the  purpose  of  meeting  the  emergency. 
The  mayor  may  make  such  studies  and  surveys  as 
he  may  deem  advisable  in  anticipation  of  any 
such  emergency," 

The  leading  case  which  reviews  the  nature  and  extent  of 
the  emergency  powers  of  the  Mayor  under  the  Charter  section  is 
Mullins  V.  Henderson  (1946)  75  C.A.2d  117,  which  held  that 
although  the  power  to  fix  compensation  of  municipal  employees 
is  vested  in  the  Board  of  Supervisors,  these  powers  may  be  sus- 
pended by  the  Mayor  in  an  emergency.   The  question  in  the  case 
was  whether  the  existing  conditions  shown  by  the  evidence  justi- 
fied the  action  taken  by  the  Mayor  pursuant  to  the  emergency 
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powers  granted  by  the  Charter,  and  the  Court,  in  holding  that 
the  question  was  one  of  fact,  set  forth  controlling  criteria 
concerning  circumstances  which  must  be  present  before  the 
Mayor  can  invoke  this  extraordinary  power.  The  Court  stated 
as  follows:   (p.  127) 

"The  law  governing  this  question  indicates 
that  'emergency'  has  reference  to  a  method 
adopted  as  an  expedient  for  meeting  a  situation 
which  ordinarily  calls  for  immediate  action. 
[Citing  cases.]  To  state  what  constitutes  an 
emergency  is  not  an  easy  task.  The  term 
depends  greatly  upon  the  special  circumstances 
of  each  case;  and  the  authorities  are  not  very 
helpful  in  the  present  inquiry.  By  definition, 
the  term  'emergency'  implies  a  sudden  or  unex- 
pected necessity  requiring  speedy  action. 
[Citing  cases.]" 

and  at  page  134 : 

"...  Of  course  the  exercise  of  the  emergency 
powers  by  the  mayor  must  be  reasonable  and  must 
be  invoked  only  to  protect  the  lives,  property 
or  welfare  of  the  citizens  or  the  property  of 
the  city  and  county,  and  then  only  when  such  an 
emergency  actually  exists;  and  the  emergency 
action  of  the  mayor  is  always  subject  to  judi- 
cial review.  ..." 

Section  3.100  of  the  San  Francisco  Charter  gives  the 
Mayor  wide  pov/ers  to  do  whatever  he  may  deem  necessary  during 
the  time  of  emergency.   This  wide  discretion  on  the  part  of 
the  Mayor  includes  the  power  to  set  aside  a  contrary  Charter 
provision.   The  "emergency"  under  which  he  can  act  depends  upon 
the  facts  and  circumstances  of  each  case.   It  is  clear,  however, 
that  the  emergency  must  be  a  "sudden  or  unexpected  necessity 
requiring  speedy  action"  and  must  be  invoked  "only  to  protect 
the  lives,  property  or  welfare  of  the  citizens  or  the  property 
of  the  city  and  county." 

Section  6.407  of  the  Charter  would  of  necessity  have 
to  be  set  aside  by  the  declaration  of  an  emergency  in  order 
to  use  Hetch  Hetchy  funds  to  pay  the  claims  of  the  Municipal 
Railway.   Such  use  would  involve  the  expenditure  of  utility 
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funds  in  a  manner  prohibited  under  the  section.  As  previously 
stated,  whether  an  emergency  exists  warranting  extraordinary 
action  by  the  Mayor  under  the  provisions  of  Section  3.100  of 
the  Charter  depends  upon  the  facts  and  circumstances  of  each 
case.  No  facts  have  been  brought  to  my  attention  indicating 
that  an  emergency  currently  exists  threatening  the  lives, 
property  or  welfare  of  the  citizens  or  the  property  of  the 
City  and  County  which  would  warrant  the  invocation  of  the 
Mayor's  emergency  powers  under  Section  3.100  for  the  purposes 
stated  in  your  letter. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  72-67 


July  31,  1972 


DOCUM^rJTS  DEPT. 

SAN  f:  ..  r;c!3CO 

PUELiC   L13RARY 


Mr,  Philip  J.  Siggins,  Executive  Director 

Board  of  Permit  Appeals 

252  City  Hall 

San  Francisco,  California  94102 

Subject:  Appeal  No,  6410 

Jerome  Cohn  and  Paul  Yow 

Dear  Mr,  Siggins: 

This  is  in  response  to  your  request  for  my  opinion  as 
to  whether,  in  light  of  the  transcript  of  the  rehearing 
before  the  Board  of  Permit  Appeals  on  the  above  appeal,  the 
Board  would  act  in  excess  of  its  jurisdiction  should  it  over- 
rule the  issuance  of  a  permit.  You  have  also  called  my  atten- 
tion to  the  question  presented  by  the  permit  applicant  which 
is  framed  as  follows:  "Is  there  sufficient  evidence  in  the 
record  to  find  the  Planning  Department  improperly  approved  the 
permit  and  plans?"  In  the  discussion  which  follows  I  have 
confined  my  consideration  to  the  record  of  the  Board  of  Permit 
Appeals  as  it  has  been  submitted  to  me  and  the  applicable 
principles  of  law, 

A  primary  consideration  of  the  Board  is  the  conformity 
of  the  proposed  operation  and  use  with  the  various  code  sec- 
tions applicable  thereto.   In  this  connection,  the  transcript 
of  the  rehearing  which  you  furnished  me  shows  that  an  issue 
was  presented  relating  to  the  conformity  of  the  proposed  oper- 
ation and  use  to  the  off-street  parking  requirements  of  the 
City  Planning  Code.   Section  136  of  the  code  provides  that  for 
a  restaurant  operation  there  must  be  one  off-street  parking 
space  for  each  200  square  feet  of  occupied  floor  area  where 
the  occupied  floor  area  exceeds  5,000  square  feet.  The  term 
"occupied  floor  area"  is  defined  in  Section  102.10  of  the  code 
and  the  term  "gross  floor  area"  is  defined  in  Section  102.9  of 
the  code,  copies  of  which  sections  are  enclosed.  As  you  will 
note,  these  sections  essentially  present  factual  and  mathe- 
matical computation  questions,  not  legal  questions. 
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The  transcript  of  the  rehearing  shows  a  conflict  in 
the  factual  testimony  regarding  the  number  of  parking  spaces 
available,  the  area  to  be  leased  and  the  occupied  floor 
area,   I  also  note  that  the  departmental  representative  at 
the  rehearing  was  unable  to  categorically  state  that  the  pro- 
posed operation  and  use  satisfied  the  off-street  parking 
requirements  of  the  code. 

Another  consideration  within  the  jurisdiction  of  the 
Board  is  that  authorized  by  Section  26  of  Part  III  of  the  San 
Francisco  Municipal  Code  which  reads  as  follows : 

"In  the  granting  or  denying  of  any  permit, 
or  the  revoking  or  the  refusing  to  revoke  any 
permit,  the  granting  or  revoking  power  may  take 
into  consideration  the  effect  of  the  proposed 
business  or  calling  upon  surrounding  property 
and  upon  its  residents,  and  inhabitants  thereof; 
and  in  granting  or  denying  said  permit ,  or 
revoking  or  refusing  to  revoke  a  permit,  may 
exercise  its  sound  discretion  as  to  whether 
said  permit  should  be  granted,  transferred, 
denied  or  revoked,"   (See:  Lindell  Co.  v.  Board 
of  Permit  Appeals.  23  Cal,2d  303,) 

The  rehearing  transcript  shows  that  an  issue  was  pre- 
sented regarding  the  effect  of  the  proposed  business  upon  the 
surrounding  property  and  upon  its  residents,  and  inhabitants 
thereof.  The  transcript  also  shows  a  conflict  in  the  testi- 
mony on  this  issue. 

It  is  within  the  jurisdiction  of  the  Board  to  determine 
the  conflict  in  evidence  on  the  foregoing  issues  and  render  its 
decision  accordingly  and  I  am  unable  to  state,  as  a  matter  of 
law,  that  it  will  have  exceeded  its  jurisdiction  if  it  votes  to 
overrule  the  issuance  of  a  permit. 

Transcripts  on  the  hearings  on  June  5  and  July  17, 
1972,  are  returned  herewith. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 


CITY  AND  COUNTY  OF  SAN  FRANCISCO 


GEORGE  AGNOST 
ary  AnoRNEV 
CITY  HALL  ^         „     ,    LawLiJDrary 

June  9,  1986 


TO: 


Holders  of  San  Francisco  City  Attorney  Opinions  for  the  year  1972 


FRCW:  Law  Library,  SF  City  Attorney 

Subject:  Correction  of  citation 

Letter  Opinion  No.  72--»^  dated  August  2,  1972,  page  2,  line  33 

40  Ops.Cal.Atty.Gen.  13^  should  read  44  Ops.Cal.Atty.Gen.  130 
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DOCUM'^N'TS  DEPT. 

SAN  i-;.,..;;oioco 

PUBLIC   LIBRARY 


Mr.  Irving  G.  Breyer,  Legal  Adviser 

Board  of  Education 

135  Van  Ness  Avenue 

San  Francisco,  California  94102 

Subject:  Proposed  Memorandum  of  Understanding 
Between  Local  400,  S.E.I.U,  and  the 
Board  of  Education 

Dear  Mr,  Breyer: 

This  is  in  reply  to  your  request  for  my  opinion  as  to 
whether  or  not  the  San  Francisco  Board  of  Education  may 
legally  enter  into  a  memorandum  of  understanding  with  Local  400, 
S.E.I.U,  Your  letter  indicates  that  to  your  knowledge  the  City 
and  County  of  San  Francisco  has  not  entered  into  any  similar 
agreements,  and  that  it  is  your  understanding  that  certain  legal 
steps  would  have  to  be  taken  by  the  Board  of  Supervisors  before 
such  an  agreement  could  be  entered  into. 

Of  primary  importance  in  answering  your  questions  is  a 
determination  as  to  who  is  the  employer  of  the  classified 
employees  working  for  the  San  Francisco  Unified  School  District, 

Section  13581  of  the  Education  Code  states,  in  part: 

"The  governing  board  of  any  school  district 
shall  employ  persons  for  positions  not  requiring 
certification  qualifications.  The  governing 
board  shall,  except  where  Article  5  (commencing 
at  Section  13701)  of  this  chapter  or  Section 
13756  applies,  classify  all  such  employees  and 
positions.  The  employees  and  positions  shall 
be  known  as  the  classified  service  *  *  *." 
(Emphasis  added.) 

Section  13756  of  the  Education  Code  provides  as  follows: 
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"In  every  school  district  coterminous  with 
the  boundaries  of  a  city  and  county,  employees 
not  employed  in  positions  requiring  certifica- 
tion qxialifications  shall  be  employed,  if  the 
city  and  county  has  a  merit  system  of  employment, 
pursuant  to  the  provisions  of  such  charter  pro- 
viding for  such  system  and  shall,  in  all 
respects,  be  subject  to,  and  have  all  rights 
granted  by,  such  provisions;  provided,  however, 
that  the  governing  board  of  the  school  district 
shall  have  the  right  to  fix  the  duties  of  all 
its  noncertificated  employees,"   (Emphasis  added.) 

Section  5.101  of  the  San  Francisco  Charter,  entitled 
"Powers  and  Duties"  of  the  School  Board,  reads,  in  pertinent 
part,  as  follows: 

"The  board  shall  also  have  power  to  employ 
such  teachers  and  other  persons  as  may  be  neces- 
sary to  carry  into  effect  its  powers  and  duties 

*  *  *^ 

"Non-teaching  and  non-technical  positions, 
and  positions  not  required  by  law  to  be  filled 
by  a  person  holding  a  teaching  or  other  certifi- 
cate as  required  by  law  shall  be  employed  under 
the  civil  service  provisions  of  this  charter 

*  *  *7"   (Emphasis  added.)  ~~~ 

The  San  Francisco  Unified  School  District  is  cotermi- 
nous with  the  boundaries  of  the  City  and  County  of  San  Francisco, 
and  provisions  have  been  made  by  our  Charter  to  include  classi- 
fied employees  of  the  School  District  within  the  Civil  Service 
System. 

In  40  Ops,  Cal.  Atty.Gen,  130,  the  Attorney  General 
was  discussing  the  eligibility  of  classified  school  employees 
to  participate  in  a  tax-sheltered  annuity  program.   In  arriving 
at  his  decision,  the  Attorney  General  stated,  at  page  133,  as 
follows : 

"The  governing  board  of  the  district,  as 
in  the  case  of  teachers,  employs .  fixes  the 
duties,  and  sets  the  compensation  of  classified 
employees.  Ed.  Code,   §§1002,  13581.  13601." 
(Emphasis  added.) 
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Section  13085  of  the  Education  Code  (Winton  Act)  pro- 
vides in  part  that: 

"A  public  school  employer,  or  such  repre- 
sentatives as  it  may  designate  who  may,  but  need 
not  be,  subject  to  either  certification  require- 
ments or  requirements  for  classified  employees 
as  set  forth  in  this  code,  shall  meet  and  confer 
with  representatives  of  certificated  and  classi- 
fied employee  organizations  upon  request  *  *  *." 
(Emphasis  added.) 

Based  upon  the  above  provisions,  it  is  my  opinion  that 
the  intent  of  the  law  is  clear  to  the  effect  that  the  employees 
referred  to  in  your  letter  are  legally  the  employees  of  the 
San  Francisco  Unified  School  District,  but  they  are  hired  pur- 
suant to  and  governed  by  the  rules  and  regulations  of  the  San 
Francisco  Civil  Service  System. 

Without  passing  on  the  appropriateness  of  every  item 
included  in  your  proposed  agreement  with  Local  400,  it  is  my 
opinion  that  the  Unified  School  District  could,  without  any 
legal  action  on  the  part  of  the  Board  of  Supervisors,  meet  and 
confer  with  an  employee  organization  composed  of  classified 
employees,  and  enter  into  a  memorandum  of  understanding  with 
same.  However,  the  terms  of  said  memorandum  should  not  incorpo- 
rate Civil  Service  Rules  and  Regulations  which,  pursuant  to 
Section  3.661  of  the  Charter,  are  oubject  to  adoption  and  change 
exclusively  by  the  Civil  Service  Commission,  or  other  items, 
such  as  wages  and  hours  of  work,  which  are  governed  by  provi- 
sions of  the  Charter  and  the  Annual  Salary  Standardization 
Ordinance , 

The  Board  of  Supervisors  cannot,  in  and  of  itself, 
transfer  those  powers  and  duties  imposed  by  the  Charter  on  one 
body  to  another,  and,  therefore,  any  employee  organization 
representing  classified  employees  which  desires  to  meet  and 
confer  regarding  pertinent  Civil  Service  provisions  must  do  so 
with  representatives  of  the  City  and  County  of  San  Francisco, 

You  are  further  advised  that  the  City  and  County  of  San 
Francisco  has  "recognized"  by  resolution  only  the  San  Francisco 
Police  Officers'  Association  and  the  Officers  of  Justice,  but 
that  memorandums  of  understanding  have  been  entered  into  and  are 
presently  in  effect  at  the  Fire  Department,  Police  Department, 
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Public  Utilities  Department,  and  Laguna  Honda  Hospital.  These 
memorandums  cover  those  conditions  of  employment  that  are  not 
covered  by  existing  Charter  provisions  and  the  Rules  and  Regu- 
lations of  the  Civil  Service  Commission, 


Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 
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PUBLIC   LIBRARY 


Honorable  Dianne  Feinstein 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject :  Proposed  Charter  Amendment 

Relating  to  Election  of  Members 
of  Board  of  Supervisors 

Dear  Supervisor  Feinstein: 

This  is  in  response  to  your  letter  of  July  21,  1972, 
requesting  an  opinion  as  to  whether  the  above  captioned  pro- 
posed Charter  amendment  meets  all  legal  criteria  and,  if  not, 
how  it  could  be  amended  to  meet  such  legal  requirements. 

As  pointed  out  in  your  letter,  the  proposal  would 
reduce  the  number  of  supervisors  from  eleven  to  nine  by  pro- 
viding for  the  election  of  four,  rather  than  five,  supervisors 
in  1977,  and  for  the  election  of  five,  rather  than  six  super- 
visors in  1979,   The  proposal  would  also  change  the  present 
method  of  electing  all  supervisors  at  large  by  providing  that 
of  the  five  supervisors  to  be  elected  in  1973,  two  would  be 
elected  by  district  and  three  would  be  elected  at  large,  and 
that  of  the  six  supervisors  to  be  elected  in  1975,  three  would 
be  elected  by  district  and  three  would  be  elected  at  large. 
Thus,  following  the  election  in  1979,  the  Board  of  Supervisors 
would  consist  of  nine  members,  five  of  whom  would  have  been 
elected  by  district  and  four  of  whom  would  have  been  elected 
at  large. 

Initially,  I  find  nothing  legally  objectionable  to  the 
first  part  of  the  proposal,  namely,  the  reduction  of  the  mem- 
bership of  the  Board  of  Supervisors  from  eleven  to  nine  mem- 
bers.  The  State  Constitution  authorizes  the  City  and  County  to 
provide  in  its  Charter  for  a  governing  body  of  five  or  more 
members  (Cal,  Const,  art.  XI,  §4(a))  and  the  proposed  reduction 
is  compatible  with  the  State  Constitution  in  that  respect. 
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Neither  do  I  find  anything  legally  objectionable  with 
that  part  of  the  proposal  which  provides  for  the  election  of 
five  supervisors  by  district  and  four  supervisors  at  large, 
(Wesberry  v.  Sanders,  376  U.S.  1,  8,  11  L.Ed. 2d  481,  84  S.Ct. 
526;  Avery  y.  Midland  County.  390  U.S.  474,  20  L.Ed. 2d  45, 
88  S.Ct.  1114.)   IrT'the  Avery  case,  supra,  the  County  Commis- 
sioner's Court  consisted  of  five  members,  four  of  whom  were 
elected  by  district  and  the  fifth  was  elected  at  large.   How- 
ever, since  the  U.S.  Supreme  Court  found  that  95  per  cent  of 
the  population  of  the  county  resided  in  one  district,  it 
remanded  the  case  for  reapportionment  so  that  each  district 
would  have  substantially  the  same  population.   In  effect,  the 
court  found  no  objection  to  the  district -at -large  combination, 
provided  that  the  districts  were  substantially  equal  in  popu- 
lation. 

However,  that  part  of  the  proposal  which  provides  for 
the  creation  of  five  supervisorial  districts  within  the  city 
and  county  but  the  election  of  members  of  the  Board  from  only 
two  of  such  districts  in  1973  with  the  election  of  members 
from  the  three  remaining  districts  postponed  until  1975,  poses 
what  appears  to  be  an  insurmountable  legal  problem.  The 
principle  of  equality  of  representation  lies  at  the  foundation 
of  representative  government  and  requires  that  no  voter  shall 
exercise,  in  the  selection  of  a  legislative  body,  a  greater 
voting  power  than  other  voters,   (25  Am.Jur,2d  705.) 

Under  the  proposal  in  its  present  form,  the  voting 
power  of  persons  in  the  two  districts  in  which  district  super- 
visors are  to  be  elected  in  1973  would  be  greater  than  that 
of  persons  in  the  three  districts  in  which  such  district  elec- 
tions are  to  be  deferred  until  1975.   In  the  1973  election  the 
former  would  be  entitled  to  cast  votes  for  four  of  the  five 
members  to  be  elected  to  the  Board  of  Supervisors;  i.e.,  three 
at  large  and  one  from  their  respective  districts,  while  the 
latter  would  be  entitled  to  cast  votes  for  only  the  three  at 
large  members . 

In  addition,  during  the  period  between  the  elections 
of  1973  and  1975,  persons  in  the  two  districts  in  which  super- 
visors had  been  elected  in  1973  would  be  represented  by  ten  of 
the  eleven  members  of  the  board;  i.e.,  the  six  elected  at 
large  in  1971,  the  three  elected  at  large  in  1973  and  the  one 
elected  from  their  respective  districts  in  1973,  while  persons 
in  the  other  three  districts  would  be  represented  by  only  nine 
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of  the  eleven  members  of  the  board;  i.e.,  the  six  elected  at 
large  in  1971,  and  the  three  elected  at  large  in  1973.  This 
disparity  would  be  due  solely  to  the  fact  that  persons  in 
the  latter  districts  had  been  denied  an  opportunity  to  elect 
a  district  supervisor  in  1973.  Equal  representation  for  equal 
numbers  of  people  is  a  principle  designed  to  prevent  debase- 
ment of  voting  power  and  diminution  of  access  to  elected  repre- 
sentatives.  (Kirkpatrick  V.  Preisler,  394  U.S.  526,  22  L.Ed. 2d 
519,  89  S.Ct.  1225.   (Emphasis  added.) 

In  my  opinion,  the  only  possible  amendment  which  could 
overcome  this  objection  and  still  preserve  the  concept  of 
district  representation  would  be  to  provide  that  all  five  super- 
visors to  be  elected  in  1973  be  elected  by  district. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Richard  Hongisto,  Sheriff 
City  and  County  of  San  Francisco 
333  City  Hall 
San  Francisco,  California  94102 

Subject:  May  Bid  Specifications  Include 
Requirement  that  only  Companies 
Employing  Dues -Paying  Union 
Members  May  Bid 

Dear  Sheriff  Hongisto: 

This  is  in  response  to  your  question  as  to  whether  in 
connection  with  the  preparation  of  bid  specifications  on  con- 
tracts for  moving  and  storage  services  for  your  department, 
the  Purchaser  is  legally  empowered  to  include  a  requirement 
that  the  moving  and  storage  company  employ  only  personnel  who 
are  current  dues -paying  members  of  a  union  commonly  associated 
with  the  moving  and  storage  of  household  goods. 

You  are  advised  that  the  great  weight  of  case  author- 
ity in  the  United  States  holds  such  requirements  in  public 
contracts  to  be  unconstitutional  and  void.   (See  Miller  v.  Pes 
Moines,  (1909)  122  N.W.  226;  Miller  Inc.  v.  Wilmington  Hous- 
ing Authority  (1958)  165  F.Supp.  275:  Lewis  v.  Board  of  EdiP 
cation  (1^05)  102  N.W.  756;  Wright  v.  Hoctor  (1914)  145  N.W. 
704;  State  ex  rel.  United  Dist.  Htg.  v.  State  Office  Bldg. 
Comm.  (1931)  179  N.E.  138;  Daniel  B.  Van  Camp  Corp.  v.  Build- 
ing Trades,  etc.  (1963)  195  A. 2d  134.)   Two  New  York  cases 
have  upheld  the  requirement  that  a  union  label  appear  on  work 
done  for  the  city.   (See:  Amalithone  Realty  Co.  Inc.  v.   City 
of  New  York  (1937)  295  N.Y.S.  423;  Bur land  Printing  Co.  Inc.  v. 
La  Guardia  (1938)  9  N.Y.S.  2d  616.)  However,  these  cases  are 
contrary  to  prevailing  authority  and  it  must  be  observed  that 
the  New  York  cases  were  decisions  of  the  trial  court  whereas 
the  contrary  decisions  of  the  State  courts,  above  cited,  were 
rendered  by  the  highest  appellate  courts  of  the  State, 
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Although  the  requirements  that  only  union  labor  be  used 
on  public  contracts  have  been  uniformly  held  by  the  appellate 
courts  to  be  unconstitutionally  discriminatory  against  non- 
union employers  and  nonunion  workers,  the  requirements  that 
standards  of  working  conditions  with  relation  to  hours  of  labor 
and  wages  be  observed  in  the  performance  of  public  contracts 
have  been  upheld  by  the  courts.   (See  Smith-Brooks  Co.  v.  Young, 
85  P. 2d  39;  Campbell  v.  City  of  New  York.  155  N.E.  628.)   How- 
ever, when  the  law  in  the  particular  jurisdiction  requires  that 
the  public  contract  be  let  to  the  lowest  bidder,  such  standards 
must  be  prescribed  in  the  same  law  or  in  a  law  of  equal  or 
superior  dignity  thereto.   (See  Philson  v.  City  of  Omaha.  93  N.W, 
2d  13;  Neal  Publishing  Company  vTXolph.  169  Cal.  190.) 

In  the  City  and  County  of  San  Francisco  the  Charter 
requires  that  contracts  for  materials,  supplies  and  equipment 
must  be  let  to  the  lowest  reliable  and  responsible  bidder  (Char- 
ter §7.200),  The  Charter  makes  no  such  requirement  for  con- 
tracts for  contractual  services,  but  the  Board  of  Supervisors 
has  imposed  this  requirement  by  ordinance.   (See  S21«4,  Admin- 
istrative Code.) 

Your  inquiry  involves  contractual  services  and  if  it  is 
your  desire  that  contracts  for  moving  and  storage  services  for 
your  department  contain  a  condition  relating  to  the  hours  of 
work  and  the  wages  to  be  paid  labor  under  such  contracts,  it 
would  be  necessary  that  you  request  an  amendment  to  the  Admin- 
istrative Code  such  as  was  adopted  in  connection  with  contracts 
for  motor  bus  contractual  services  (see  Ordinance  No.  305-63 
attached) ,   I  will  be  pleased  to  prepare  such  an  ordinance  for 
you  or  for  the  Purchaser  of  Supplies  upon  request. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Honorable  Robert  E.  Gonzales 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Duty  of  Mayor's  Appointee  to  Board 
of  Directors  of  Golden  Gate  Bridge, 
Highway  and  Transportation  District 
to  Follow  Official  City  and  County  Policy 

Dear  Supervisor  Gonzales : 

You  have  requested  that  I  advise  you  if  my  opinion  of 
July  3  J  1972,  in  which  I  advised  that  members  of  the  Board  of 
Supervisors  appointed  to  the  Board  of  Directors  of  the  Golden 
Gate  Bridge,  Highway  and  Transportation  District  are  under  a 
duty,  as  a  matter  of  law,  to  vote  in  such  multi-county  capa- 
city in  accordance  with  San  Francisco's  officially  established 
policy,  is  also  applicable  to  the  member  of  said  Board  of 
Directors  appointed  by  the  Mayor. 

It  is  my  opinion  that  all  nine  directors  appointed  to 
said  Board  of  Directors  either  by  the  Mayor  or  the  Board  of 
Supervisors  "represent"  the  City  and  County  of  San  Francisco, 
and  not  the  Mayor  or  the  Board  of  Supervisors,  respectively, 
and  are  under  a  duty  to  vote  in  such  capacity  in  accordance 
with  the  officially  established  policy  of  the  City  and  County 
of  San  Francisco.   Since  said  official  City  and  County  policy 
is  established  by  the  Board  of  Supervisors  subject  to  affirm- 
ance or  veto  by  the  Mayor  with  a  power  in  the  Board  of  Super- 
visors to  reaffirm  said  policy  over  his  veto,  it  would  appear 
that,  in  most  cases,  both  the  Mayor  and  the  Board  of  Super- 
visors are  in  agreement  as  to  official  policy  of  the  City  and 
County,   In  those  rare  instances  where  official  City  and 
County  policy  is  established  by  the  Board  of  Supervisors  over 
a  veto  by  the  Mayor,  the  policy  established  by  the  Board  would 
prevail. 

Very  truly  yours , 

THOMAS  M.  O'CONNOR 
City  Attorney 
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Keith  P.  Calden,  Chief 

San  Francisco  Fire  Department 

260  Golden  Gate  Avenue 

San  Francisco,  California  94102 

Subject:  Fire  Department  Rule 

Section  3902  -  "Disloyalty" 

Dear  Chief  Calden: 

This  responds  to  your  recent  request  for  an  opinion  con- 
cerning the  validity  of  the  Fire  Department  Rule  set  forth 
below: 

"Sec.  3902.   DISLOYALTY.   They  shall  neither 
belong  to  or  affiliate  with  any  organization, 
society  or  group  whose  teachings  or  beliefs  are 
inimical  to  the  best  interests  of  the  Department 
or  subversive  to  the  Government  of  the  United 
States." 

The  rule's  first  flaw  is  that  it  is  too  broad  and  vague. 
It  prohibits  "affiliation"  with  any  group  "whose  teachings  or 
beliefs  are  inimical  to  the  best  interests"  of  the  Department 
This  language  clearly  will  not  withstand  the  test  of  narrowness 
that  the  courts  have  applied  in  similar  cases. 

Secondly,  the  rule  prohibits  affiliation  with  an  organi- 
zation without  requiring  that  the  member  have  knowledge  of  the 
organization's  objectionable  aims  or  intent  to  further  those 
aims.   Loyalty  oaths  so  worded  have  repeatedly  been  struck  down 
by  the  courts  as  unduly  restrictive  to  the  right  of  freedom  of 
association.   (Elfbrandt  v.  Russell.  384  U.S.  11;  Vogel  v. 
County  of  Los  Angeles.  68  C.2d  18;  also  see  City  Atty,  Op.  68-10.) 

While  it  is  true  that  rules  of  this  type  may  be  proper 
when  narrowly  drawn  and  imposed  for  a  good  public  purpose,  it 
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is  my  opinion  that  this  particular  rule  is  unconstitutionally 
broad  and  vague  and  violative  of  the  right  to  freedom  of  asso- 
ciation protected  by  the  First  Amendment, 

If  you  have  further  questions  on  this  subject,  please 
advise. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Making  Purchasing  Contracts  Subject  to 
Collective  Bargaining  Procedures 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  letter  setting  forth  Super- 
visor Pelosi's  request  that  legislation  be  prepared  which  would 
provide  that  contracts  let  by  the  Purchaser  for  goods  or  service 
shall  be  subject  to  collective  bargaining  agreements  or,  in  the 
alternative,  that  those  doing  business  with  the  City  be  required 
to  pay  the  prevailing  rates  of  pay  as  established  by  the  col- 
lective bargaining  agreements. 

Enclosed  is  a  copy  of  our  August  4,  1972,  letter  to 
Mr.  Richard  Hongisto,  Sheriff,  pointing  out  that  the  great  weight 
of  case  authority  in  the  United  States  holds  that  requirements 
that  only  union  labor  be  employed  on  public  contracts  are  uncon- 
stitutional and  void.  The  constitutional  objections  to  a 
requirement  that  only  union  labor  be  employed  on  a  public  con- 
tract would  be  equally  applicable  to  a  requirement  that  such 
contracts  be  subject  to  collective  bargaining  agreements.  How- 
ever, as  noted  in  the  letter,  the  Charter  could  be  amended  to 
provide  that  the  highest  prevailing  rates  of  wages  be  paid  in 
the  performance  of  such  contracts. 

As  you  are  aware,  Supervisor  Pelosi  has  introduced  a 
Charter  amendment  which  would  provide  that  the  highest  general 
prevailing  rates  of  wages  be  paid  in  the  performance  of  City 
printing  contracts.   (See  our  August  4,  1972,  letter  to  you  sug- 
gesting that  certain  clarifications  be  made  in  this  amendment.) 
If  it  is  desired  to  broaden  this  proposed  legislation  to  include 
contracts  for  materials,  supplies  and  equipment  generally,  the 
existing  proposal  can  be  amended  in  Committee  to  so  provide. 

The  foregoing  has  been  explained  to  Supervisor  Pelosi  in 
a  personal  discussion. 

Very  truly  yours, 

THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Ronald  H.  Born,  General  Manager 
Department  of  Social  Services 
585  Bush  Street 
San  Francisco,  California  94108 

Subject:  Eligibility  for  General  Assistance 

Dear  Mr.  Bom: 

In  responding  to  the  three  points  raised  in  your  recent 
letter,  dealing  with  matters  which  came  before  the  Social 
Services  Commission  at  its  last  meeting,  I  will  reply  to  each 
in  the  order  of  submission: 

I.  Verification  of  Residence  in  San  Francisco  as  a  Condition 
of  Eligibility  for  General  Assistance. 

On  the  subject  of  residence,  the  United  States  Supreme 
Court,  in  its  decision  in  the  Goldberg  case,  rejected  the  use 
of  durational  residence  requirements  as  a  criterion  for  eligi- 
bility for  welfare  grants.  However,  the  court  did  not  do  any- 
thing to  disturb  the  basic  premise  of  welfare  eligibility  which 
has  been  "residence,"  While  I  know  you  and  the  Commission  are 
fully  aware  of  its  provisions,  nonetheless,  I  am  including  in 
this  letter  the  wording  of  Section  17000  of  the  Welfare  and 
Institutions  Code  which  reads  as  follows : 

"Every  county  and  every  city  and  county  shall 
relieve  and  support  all  incompetent,  poor,  indigent 
persons,  and  those  incapacitated  by  age,  disease, 
or  accident,  lawfully  resident  therein,  when  such 
persons  are  not  supported  and  relieved  by  their 
relatives  or  friends,  by  their  own  means,  or  by 
state  hospitals  or  other  state  or  private  institu- 
tions."  (Emphasis  added.) 

As  is  clearly  set  forth  therein,  the  state  has  indicated 
that  each  county  is  responsible  for  providing  aid  to  its  indi- 
gent "residents," 
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In  this  light  I  have  reviewed  the  manual  sections  deal- 
ing with  residence  and  verification  thereof.  State  law  has 
left  the  administration  of  General  Assistance  programs  exclus- 
ively to  the  counties,  subject  only  to  possible  violations  of 
state  and  federal  laws.  Thus,  the  discretion  vested  by  the 
San  Francisco  Charter  in  the  Social  Services  Commission  is  very 
broad  in  this  regard.  Therefore,  I  would  conclude  that  the 
Conimission  is  fully  justified  in  requiring  some  graphic  evi- 
dence of  an  applicant's  residence  in  San  Francisco  before  aid 
is  granted.   I  would  suggest,  however,  that  such  steps  be 
incorporated  into  the  General  Assistance  Manual  to  assure  uni- 
formity of  administration  throughout  the  department.   I  have 
examined  Exhibits  A  through  E  to  your  letter,  and  see  no 
objection  to  the  implementation  of  the  provisions  which  require 
uniformity  of  act  and  intent  and  substantiation  thereof  for 
eligibility  for  general  assistance. 

When  used  in  the  field  of  welfare,  the  term  "residence" 
has  traditionally  been  used  in  the  connotation  of  the  single 
place  (county,  state,  etc.)  where  a  person  would  be  eligible 
for  such  aid,  thus  negating  the  possibility  of  applicants 
obtaining  aid  from  more  than  one  county  or  state. 

In  this  context  the  term  has  been  applied  with  the  same 
effect  as  the  legal  definition  of  "domicile"  which  does  require 
uniformity  of  act  and  intent.   In  re  Riley's  Will.  266  N.Y.S. 
209;  Kemp  v.  Kemp.  16  N.Y.S. 2d  26,  34. 

Thus,  the  requirement  of  xmiformity  of  act  and  intent 
would  be  a  legitimate  requirement  for  eligibility  for  general 
assistance. 

II.   Definition  of  Family  Budget  Unit, 

I  have  reviewed  your  proposed  Exhibit  E  to  the  General 
Assistance  Manual  and  find  no  legal  problem  with  the  wording 
thereof.  Accordingly,  I  have  no  objection  to  its  adoption  by 
the  Commission. 


III.  Allowances  for  Shared  Rent. 

On  this  point  I  will  incorporate  my  remarks  given  under 
subject  I,  with  the  additional  proviso  that  numerous  courts 
throughout  the  country  have  looked  carefully  at  welfare 
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policies  which  raise  questions  of  equal  protection  of  the 
laws.   I  would  say  that,  as  long  as  the  Commission  applies 
allowances  to  all  those  eligible  on  an  equal  basis,  the  policy 
should  not  be  subject  to  Constitutional  challenge.  The  policy 
which  the  Commission  appears  desirous  of  adopting  in  this 
regard  seems  to  be  an  attempt  to  reasonably  adjust  grants  for 
rent,  as  between  those  who  live  alone  and  those  who  live 
together  and,  thus,  share  a  total  rent.  Thus,  I  do  not  feel 
that  this  action  would  be  an  improper  exercise  of  the  Commis- 
sion's discretion. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supeirvisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Validity  of  Preferential  Parking 
to  Neighborhood  Residents 

Dear  Mr,  Dolan: 

You  requested  legislation  to  enact  parking  restric- 
tions requested  by  Telegraph  Hill  Survival  Association. 

In  my  prior  Letter  Opinion  No,  71-67,  I  advised  you 
that  the  Board  of  Supervisors  cannot  delegate  to  neighborhood 
associations  the  power  to  enact  neighborhood  parking  restric- 
tions. 

The  admitted  purpose  of  the  suggested  neighborhood 
parking  restrictions  is  to  assure  residents  parking  on  the 
streets  of  Telegraph  Hill  and  limit  the  ability  of  nonresi- 
dents or  visitors  to  park  on  the  same  streets. 

The  courts  do  not  permit  parking  regulations  that  tend 
to  discriminate  against  one  class  of  highway  user  in  favor  of 
another. (State  v.  Wisman.  263  N.E.2d  411;  Kaufman  v.  West, 
233  P.  321;  49  Ops.  Atty.Gen.  81.,)  A  property  owner  has  no 
special  right  to  use  the  street  adjacent  to  his  premises, 
except  for  ingress  and  egress,  and  a  city  cannot  allow  a  pri- 
vate person  to  use  a  public  street  for  private  purposes.  (West- 
ern  States  Gas  and  Electric  v.  Bayside  Lumber,  182  Cal,  140.) 

The  San  Jose  ordinance  you  referred  to  in  your  letter 
prohibits  parking  on  any  street  between  certain  hours  and  is 
based  upon  Vehicle  Code  Section  22507  which  permits  local 
authorities  to  prohibit  or  restrict  parking  on  certain  streets. 

The  proposed  neighborhood  parking  restrictions  would 
tend  to  discriminate  against  nonresidents  and  in  favor  of 


^S2l    ,.ll    J  iJj;/A 


,  r.ijX...  "> . 


:v?    '■  : '-^^rri 


Letter  Opinion  No,  72-75 


Mr.  Robert  J.  Do Ian  2  August  11,  1972 


residents  for  parking  on  neighborhood  streets.  Accordingly, 
I  advise  you  that  the  Board  of  Supervisors  has  no  legal 
authority  to  enact  the  proposed  legislation, 

A  copy  of  49  Ops.  Atty.Gen,  81  is  enclosed. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr,  Joseph  E.  Tinney 

Assessor 

101  City  Hall 

San  Francisco,  California  94102 

Subject:  Marine  Engineers'  Beneficial  Association-- 
Communication  Requesting  Recognition  and 
Initiation  of  Meeting  and  Conferring  Process 

Dear  Mr.  Tinney: 

This  is  in  response  to  your  reqxiest  for  my  advice  as 
to  what  procedures  should  be  followed  by  you  as  a  result  of 
a  recent  request  by  the  Marine  Engineers'  Beneficial  Associa- 
tion (MEBA)  for  recognition  and  the  commencement  of  collec- 
tive bargaining. 

The  letter  from  MEBA  attached  to  your  request  indi- 
cates that  MEBA  has  written  authorization  cards  from  a  major- 
ity of  employees  in  your  department  designating  MEBA  as  their 
representative  for  the  purpose  of  collective  bargaining.   In 
private  industry,  if  certain  other  criteria  exist,  this  is 
one  of  the  accepted  methods  of  an  employer  eliminating  the 
election  process,  granting  recognition,  and  moving  directly 
into  collective  bargaining. 

Public  employee  relations  in  California  are  governed 
by  Sections  3500  through  3510  of  the  Government  Code,  commonly 
referred  to  as  the  "Myers -Milias -Brown  Act"  (MMB) .  Pursuant 
to  Section  3505  of  the  MMB  Act: 


governing  body  of  a  public  agency,  or 
:ds,  commissions,  administrative  offi- 


"The 
such  boards 

cers  or  other  representatives  as  may  be  properly 
designated  by  law  or  such  governing  body,  shall 
meet  and  confer  in  good  faith  regarding  wages , 
hours  and  other  terms  and  conditions  of  employ- 
ment with  representatives  of  such  recognized 
employee  organizations  .  .  T"   (Emphasis  added . ) 
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A  recognized  employee  organization  is  defined  in  Sec- 
tion 3501(b)  of  the  MMB  Act  as: 

"...  an  employee  organization  which  has 
been  formally  acknowledged  by  the  public  agency 
as  an  employee  organization  that  represents 
employees  of  the  public  agency."  (Emphasis 
added.) 

As  you  may  know,  the  City  and  County  of  San  Francisco 
has  drafted  a  proposed  ordinance  which  is  presently  under  sub- 
mission in  the  Legislative  and  Personnel  Committee  of  the 
Board  of  Supervisors.  The  proposed  ordinance  contains  provi- 
sions by  which  an  employee  organization  can  become  "recognized" 
and  designates  the  representatives  of  the  City  and  County  with 
which  recognized  employee  organizations  may  meet  and  confer. 
At  the  present  time,  then,  there  is  no  formal  procedure  by 
which  the  City  and  Cotonty  grants  recognition  to  an  employee 
organization,  and  there  are  no  representatives  designated  to 
engage  in  the  meeting  and  conferring  process  on  behalf  of  the 
City  and  County. 

Recently,  the  Police  Commission  of  the  City  and  County 
of  San  Francisco  requested  my  opinion  as  to  whether  or  not 
that  body  could,  purstiant  to  the  provisions  of  the  ^ftffl  Act, 
grant  formal  recognition  to  an  employee  organization.  My 
response  to  that  question  was  that  the  "public  agency,"  as  used 
in  Section  3501  of  the  Mtffi  Act  (which  grants  formal  recogni- 
tion to  an  employee  organization) ,  refers  to  the  public 
employer,  which  is  the  City  and  County,  and  did  not  include  a 
coranission  of  same.   (Letter  Opinion  No,  70-65,  November  24, 
1970.) 

There  is  no  reason  to  distinguish  between  a  commission 
and  a  department  of  the  City  and  County  of  San  Francisco,  and, 
therefore,  it  is  my  opinion  that  you  could  not,  without  being 
authorized  to  do  so  by  the  Board  of  Supervisors,  grant  recog- 
nition to  MEBA,  or  to  any  other  employee  organization. 

It  is  also  my  opinion  that,  inasmuch  as  you  have  not 
been  designated  a  representative  of  the  City  and  County  for 
the  purpose  of  meeting  and  conferring  with  recognized  employee 
organizations,  you  are  not  compelled  to  enter  into  the  meeting 
and  conferring  process  with  the  representative  of  employees 
working  in  your  department. 
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It  should  be  pointed  out  that  other  departments  of  the 
City  and  County  of  San  Francisco  have  participated  in  the  meet- 
ing and  conferring  process  with  employee  organizations  which 
have  not  been  formally  recognized,  and  have  entered  into 
memorandums  of  understanding  therewith;  e.g.,  the  Fire  Depart- 
ment, Health  Department  and  the  Public  Utilities  Commission. 
These  memorandums,  however,  are  confined  to  matters  which  are 
entirely  within  the  jurisdiction  of  department  heads,  and  do 
not  include  items  which  are  governed  by  provisions  of  the 
Charter,  Rules  and  Regulations  of  the  Civil  Service  Commission, 
or  pertinent  ordinances. 

Accordingly,  you  are  advised  that,  while  you  are  not 
authorized  to  grant  formal  recognition  to  an  employee  organiza- 
tion and  are  not  compelled  to  enter  into  the  meeting  and  con- 
ferring process,  you  may  meet  and  confer  with  an  employee 
organization  and  enter  into  a  memorandum  of  understanding  with 
same,  provided  said  memorandum  is  restricted  to  departmental 
matters  and  does  not  encroach  upon  those  provisions  set  forth 
immediately  above. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Donald  M,  Scott,  Chief 

San  Francisco  Police  Department 

850  Bryant  Street 

San  Francisco,  California  94103 

Subject:  Sick  Leave  Rules  of  the 
Police  Department 

Dear  Chief  Scott: 

This  is  in  reply  to  your  reqtiest  for  opinion  on  whether 
members  of  the  Police  Department  are  subject  to  Section  23.14,1 
of  the  Civil  Service  Rules  or  Rule  5,41.1  enacted  by  the  Police 
Commission  relative  to  the  cash  payment  of  unused,  accumulated 
sick  leave  at  time  of  retirement,  death  or  separation  from 
service  caused  by  industrial  injury. 

The  Civil  Service  Commission  has  authority  by  rule  to 
provide  for  leaves  of  absence  due  to  illness  or  disability  sub- 
ject to  approval  by  the  Board  of  Supervisors.   (§8,363, 
Charter.)  Pursuant  to  this  authority  the  Civil  Service  Commis- 
sion has  enacted  Rule  23  (formerly  Rule  32)  governing  sick 
leave  with  pay.  Section  23.17  thereof  authorizes  the  Police 
and  Fire  Departments  to  regulate  by  rule  sick  leave  granted  to 
their  uniformed  forces.   It  provides: 

"Section  23.17,   POLICE  AND  FIRE  DEPARTMENTS, 

"Sick  leaves  granted  to  members  of  the  uni- 
formed forces  of  the  Police  and  Fire  Departments 
shall  be  regulated  by  rules  adopted  respectively 
by  the  Police  and  Fire  Commission,  which  rules 
and  amendments  thereto  shall  be  subject  to  the 
approval  of  the  Commission,  and  when  so  approved 
by  the  Commission  shall  be  deemed  as  included  in 
this  Rule;  provided  that  calculations  of  sick 
leave  with  pay  credits  for  employees  of  the  uni- 
formed forces  of  the  Police  and  Fire  Departments 
shall  be  as  provided  in  Section  23,07  of  this 
Rule." 
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Pursuant  to  this  authority,  the  Police  Conmission  adopted 
Rule  5.41.1  which  was  approved  by  the  Civil  Service  Commission 
on  March  24,  1969,  and  by  the  Board  of  Supervisors  on  April  7, 
1969,  It  was  effective  on  April  9,  1969,  when  approved  by  the 
Mayor.  Rule  5.41.1  provides  that  sick  leave  remaining  to  the 
credit  of  a  member  upon  his  retirement  for  service  or  dis- 
ability or  upon  his  death  shall  be  paid  in  full  to  the  member 
or  to  his  estate.  Full  payment  of  all  accumulated,  unused 
sick  leave  is  allowed  regardless  of  the  member's  length  of 
seirvice. 

Subsequent  to  enactment  of  Rule  5.41.1,  the  Civil 
Service  Commission  adopted  Rule  23.14.1  (formerly  Rule  32, 
§8.1)  effective  May  26,  1971,  which  is  applicable  to  miscel- 
laneous employees.  This  provides  for  cash  payments  of  accumu- 
lated, unused  sick  leave  under  the  same  conditions  as  Rule 
5,41.1  of  the  Police  Commission  but  sets  up  a  schedule 
designating  the  percentage  of  cash  payment  to  which  the  member 
or  his  estate  is  entitled  based  on  the  member's  length  of  serv- 
ice. 

Section  23,17  of  the  Civil  Service  Rules  above  quoted 
clearly  gives  the  Police  Conaaission  the  authority  to  adopt 
Rule  5,41.1,  It  is  therefore  my  opinion  that  the  uniformed 
members  of  the  Police  Department  are  entitled  to  the  benefits 
of  that  rule  and  they  are  not  subject  to  the  limitations  pro- 
vided under  Section  23,14.1  of  the  Civil  Service  Rules, 

Very  truly  yours. 


THOMAS  M,  O'CONNOR 
City  Attorney 
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Mr.  Robert  J,  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Legality  of  Executive  Session  of  Airports 
Commission  to  Deliberate  Settlement  of  a 
Claim  for  Damages  Under  the  Brown  Act 

Dear  Mr.  Dolan: 

At  the  request  of  Supervisor  Gonzales,  you  have  asked 
my  opinion  whether  it  is  legally  permissible  for  the  Airports 
Commission  to  deliberate  and  decide  in  a  nonpublic  meeting 
the  matter  of  a  proposed  settlement  of  the  claim  for  damages 
of  the  contractor  for  delays  in  the  construction  of  Rotunda  A 
at  San  Francisco  International  Airport  in  view  of  the  provisions 
of  the  Brovm  Act  governiiig  meetings  of  public  bodies. 

The  Ralph  Mo  Brown  Act  is  contained  in  Government  Code 
Sections  54950-54951,  inclusive o  Section  54950  declares  the 
policy  of  the  Act  and  in  part  states : 

"In  enacting  this  chapter,  the  Legislature 
finds  and  declares  that  the  public  commissions, 
boards  and  councils  and  other  public  agencies 
in  this  state  exist  to  aid  in  the  conduct  of  the 
people's  business.   It  is  the  intent  of  the  law 
that  their  actions  be  taken  openly  and  that 
their  deliberations  be  conducted  openly." 

Section  54953  states: 

"All  meetings  of  the  legislative  body  of 
a  local  agency  shall  be  open  and  public,  and  all 
persons  shall  be  permitted  to  attend  any  meeting 
of  the  legislative  body  of  a  local  agency,  except 
as  otherwise  provided  in  this  chapter," 
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The  Brown  Act  does  not  contain  any  definition  of  "meet- 
ing." However,  a  recent  case  has  held  that  an  informal 
meeting  of  a  legislative  body  with  its  staff  and  attorney  to  be 
within  such  term,   (See  Sacramento  Newspaper  Guild  v.  Board  of 
Supervisors  (1968)  263  Cal.App.2d  41:  see  also  42  Ops.  Atty.Gen. 
61  (1963).) 

There  is  no  question  that  the  Airports  Commission  is  a 
"legislative  body  under  the  Brown  Act,  As  used  in  the  Act  a 
"legislative  body"  means  the  governing  board  of  a  local  agency 
or  any  board  or  commission  thereof.   (§54952.)  A  "local  agency" 
includes  a  chartered  city  and  county  or  any  board  or  commission 
thereof.   (§54951.) 

In  addition,  by  1961  amendment  the  term  "legislative 
body"  includes  permanent  boards  or  commissions  of  a  local 
agency^   (§54952.5,) 

Section  54957  contains  the  only  exceptions  to  the  open 
and  public  meeting  requirement.  That  section  permits  closed 
or  executive  sessions  only  in  matters  involving:   (1)  national 
security,  (2)  charges  brought  against  an  officer  by  another 
employee,  and  (3)  hiring  and  dismissing  of  employees. 

Notwithstanding  the  limited  exceptions  of  Section  54957 
and  of  Section  54958  which  states  that  "the  provisions  of  this 
chapter  shall  apply  .  o  .  notwithstanding  conflicting  provi- 
sions of  any  other  state  law,"  there  is  another  exception  to 
the  Brown  Act;  namely,  the  attorney-client  privilege  contained 
in  Sections  950-962  of  the  Evidence  Code.   (Sacramento  News- 
paper Guild  Vo  Board  of  Supervisors,  supra.  263  Cal.App.2d  41.) 

While  not  basing  his  opinion  expressly  on  statutory 
attorney-client  privilege,  the  Attorney  General  in  36  Ops.  Atty. 
Gen.  175  (i960)  did  concl'ade  that  the  Brcfc>n  Act  does  not 
require  conferences  between  a  city  council  and  its  attorney  held 
solely  to  discuss  litigation  pending,  proposed  or  anticipated 
to  be  open  and  public  where  a  public  discussion  would  redound 
to  the  benefit  of  the  city's  adversary  and  to  the  detriment  of 
the  public.   The  Attorney  General  reached  his  conclusion  based 
in  part  upon  the  following  analysis  of  the  balancing  of  inter- 
ests : 

"City  councils  arc  engaged  regularly  in 
deliberating  or  acting  upon  ordinances,  regula- 
tions, etc.,  vrhere  the  legal  implications  of 
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the  subject  matter  are  as  important  for  a  proper 
decision  as  factual  or  any  other  information  in 
order  to  form  an  intelligent  and  proper  decision. 
Thus,  the  city  attorney  may  be  called  upon  to 
explain  the  legality  or  legal  implications  of  a 
proposal  before  the  council.   In  such  instances 
the  public  has  a  right  to  know  all  of  the  factors 
considered  by  the  council,  including  the  legal 
advice,  if  any,  received.  The  public  is  entitled 
to  know  all  of  this  in  order  to  assure  that  the 
representatives  are  acting  in  what  it  considers 
to  be  the  public  good.   It  is  the  sense  of  the 
Brown  Act  that  such  types  of  meetings  be  open  to 
the  public. 

"However,  there  is  no  indication  in  the 
language  used  in  the  Brown  Act  that  its  purpose 
is  to  grant  in  any  fashion  an  advantage  to  an 
adversary  of  the  people.   It  is  one  thing  to 
require  public  meetings  so  that  the  public  be 
informed  about  the  deliberations  as  well  as  the 
actions  of  its  representatives  and  quite  another 
to  deliberately  give  an  advantage  to  an  adversary 
of  the  people  by  extending  the  word  'meeting'  used 
in  the  act  to  include  every  conference  between  a 
city  council  and  its  city  attorney  which,  if  open, 
would  not  be  to  the  people's  interest  but  to  the 
interest  of  the  people's  adversary.  It  would  seem 
that  before  interpreting  the  sections  to  include 
such  a  conference  the  Legislature  should  clearly 
say  so  in  unequivocal  language, 

"Clearly,  certain  types  of  consultations  or 
conferences,  if  open  at  all,  would  adversely  affect 
the  public  interest.  A  good  example  is  where  the 
city  is  involved  in  litigation  such  as  in  an  action 
involving  the  condemnation  of  property.   It  is 
common  knowledge  that  expert  appraisers  seldom  agree 
on  the  value  of  property.   This  is  because  to  a 
large  extent  the  opinions  of  humans  are  involved 
and  man  is  influenced  by  many  and  different  factors. 
It  is  also  common  knowledge  that  in  such  lawsuits 
settlements  are  made  between  cities  and  landowners 
as  a  result  of  simple  bargaining.  When  a  city 
attorney  finds  it  necessary  to  discuss  with  the  city 
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council  the  naaximum  amount  the  council  is 
willing  to  pay  for  property  in  litigation,  must 
all  such  discussions  and  determinations  be  made 
in  a  meeting  open  to  the  public  which  would 
certainly  be  attended  by  the  condemnee?  The 
c'.ty  has  no  corresponding  right  to  sit  in  on  a 
similar  discussion  between  a  landowner  and  his 
counsel,  and  indeed  is  prohibited  from  doing 
so  by  the  attorney-client  privilege.  Another 
example  is  a  discussion  concerning  possible 
settlement  of  litigation  against  the  city  for 
tort  claims,  which  might  entail  discussion  of 
trial  strategy,  the  strength  and  weakness  of 
the  case  and  witnesses  to  be  relied  upon. 

"It  seems  obvious  that  the  public  would 
suffer  from  granting  such  an  advantage  to  the 
city's  adversary.   In  fact,  it  would  clearly 
appear  to  be  contrary  to  the  public  interest 
for  such  conferences  to  be  open  to  the  public 
and  therefore  it  is  concluded  that  the  Brown  Act 
does  not  require  such  discussions  over  pending 
or  prospective  litigation  between  a  city  council 
and  its  city  attorney  to  be  open  to  the  public." 
(Pp.  176-177.) 

To  the  same  effect  is  City  Attorney  Opinion  No.  1375-B, 
dated  August  10,  1959,  wherein  it  is  stated  that  the  attorney- 
client  privilege  of  subdivision  2  of  C.C.P.  1881  (now  Ev.  Code 
§§950-962)  extends  to  the  City  Attorney  and  the  departments  and 
offices  he  represents  and  such  statutory  privilege  is  an  excep- 
tion to  the  general  law  on  meetings  set  forth  in  the  Brown  Act. 

Until  Sacramento  Newspaper  Guild  v.  Sacramento  County 
Board  of  Supervisors,  supra.  263  Cal.App.2d  41,  it  was  uncertain 
as  to  the  extent  to  which  the  attorney-client  privilege  would 
be  recognized  in  relation  to  the  Brown  Act.   However,  that  case 
clearly  held  that  the  attorney-client  provisions  of  the  Evidence 
Code  could  and  did  operate  concurrently  with  the  Brown  Act, 
neither  superseding  the  other  by  implication.   In  reaching  its 
decision  the  court  made  the  following  statements  regarding  the 
necessity  of  the  attorney -client  privilege  being  available  to 
public  agencies: 

"The  Brown  Act,  specifically  section  54953, 
broadly  encompasses  'all  meetings.'   Viewed  as  a 
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statutory  microcosm,  its  demand  is  forthright, 
offering  no  internal  interstice  for  private 
lawyer-client  consultations.   It  is  not  a  micro- 
cosm, however,  but  one  element  in  a  structure  of 
constitutional  and  statutory  policies  covering 
the  powers,  duties  and  procedures  of  local 
agencies  of  government.  Another  part  of  this 
legal  strxicture  is  the  privilege  attaching  to 
confidential  lawyer-client  communications.  This 
privilege  was  for  almost  a  century  expressed  in 
Code  of  Civil  Procedure  section  1881,  subdivision 
2,  and  has  now  been  recodified  in  the  Evidence 
Code.  California  decisional  law  assumes  without 
discussion  that  the  privilege  is  just  as  available 
to  public  agency  clients  and  their  lawyers  as  to 
their  private  counterparts,   (Holm  v.  Superior 
Court  (1954)  42  Cal.2d  500,  506-508  [267  P. 2d 
1025,  268  P. 2d  722];  Jessup  v.  Superior  Court 
(1957)  151  Cal.App.2d  102,  108-111  [311  P. 2d  177],) 
Codifying  this  notion,  the  Evidence  Code  distinctly 
includes  public  agencies  and  entities  among  the 
clients  who  may  assert  the  privilege,   (Pp.  52-53.) 

*  *  * 

"The  privilege  against  disclosure  is  essen- 
tially a  means  for  achieving  a  policy  objective  of 
the  law.  The  objective  is  to  enhance  the  value 
which  society  places  upon  legal  representation  by 
assuring  the  client  full  disclosure  to  the  attorney 
unfettered  by  fear  that  others  will  be  informed, 
(Greyhound  Corp.  v,  Superior  Court  (1961)  56  Cal.2d 
355,  396  [15  Cal,Rptr,  90,  364  P. 2d  266] ;  Holm  v. 
Superior  Court,  supra.  42  Cal.2d  at  pp,  506-507; 
8  Wigmore  on  Evidence  (McNaughton  rev.  1961)  §2291; 
Comment,  Attorney-Client  Privilege  in  Calif ornia . 
10  Stan,LTRev.  297-300  (1958);  Louisell,  Confi- 
dentiality. Conformity  and  Confusion;   Privileges 
in  Federal  Court  Today,  31  Tulane  L,Rev.  101 
(1956),)  The  privilege  serves  a  policy  assuring 
private  consultation.   If  client  and  counsel  must 
confer  in  public  view  and  hearing,  both  privilege 
and  policy  are  stripped  of  value.  Considered  in 
isolation  from  the  Brown  Act,  this  assurance  is 
available  to  governmental  as  well  as  private 
clients  and  their  attorneys,   (p.  53.) 
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*  *  * 

"The  question,  then,  is  whether  the  public 
meeting  requirement  of  section  54953  abrogates 
by  implication  the  statutory  policy  assuring 
opportunity  for  private  legal  consultation  by 
public  agency  clients;  or,  in  equivalent  terms, 
whether  the  Brown  Act  supplies  unmistakable 
evidence  of  a  legislative  intent  to  abolish  that 
statutory  policy.  That  policy  is  just  as  meaning- 
ful, as  financially  important,  to  public  as  to 
private  clients.  Public  agencies  are  constantly 
embroiled  in  contract  and  eminent  domain  litiga- 
tion and,  with  the  expansion  of  public  tort  lia- 
bility, in  personal  injury  and  property  damage 
suits.  Large-scale  services  and  projects  expose 
public  entities  to  potential  tort  liabilities 
dwarfing  those  of  most  private  clients.  Money 
actions  by  and  against  the  public  are  as  conten- 
tious as  those  involving  private  litigants.  The 
most  casual  and  naive  observer  can  sense  the 
financial  stakes  wrapoed  up  in  the  conventionali- 
ties of  a  condemnation  trial.   Government  should 
have  no  advantage  in  legal  strife;  neither  should 
it  be  a  second-class  citizen.  We  reiterate  what 
we  stated  in  the  supersedeas"  aspect  of  this  suit, 
Sacramento  Newspaper  Guild  v.  Sacramento  County 
Board  of  Supervisors,  supra.  255  Cal.App.2d  at  page 
54~i   '  Public  agencies  face  the  same  hard  realities 
as  other  civil  litigants.  An  attorney  who  cannot 
confer  with  his  client  outside  his  opponent  s 
presence  may  be  under  insurmountable  handicaps.  A 
panoply  of  constitutional,  statutory,  adminis- 
trative and  fiscal  arrangements  covering  state  and 
local  government  expresses  a  policy  that  litigating 
public  agencies  strive  with  their  legal  adversaries 
on  fairly  even  terms.  We  need  not  pause  for  cita- 
tions to  demonstrate  the  obvious.   There  is  a 
public  entitlement  to  the  effective  aid  of  legal 
counsel  in  civil  litigation.  Effective  aid  is 
impossible  if  opportunity  for  confidential  legal 
advice  is  banned. ' 

"Settlement  and  avoidance  of  litigation  are 
particularly  sensitive  activities,  whose  conduct 
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would  be  grossly  confounded,  often  made  impos- 
sible, by  undiscriminating  insistence  on  open 
lawyer-client  conferences.   In  settlement  advice, 
the  attorney's  professional  task  is  to  provide 
his  client  a  frank  appraisal  of  strength  and 
weakness,  gains  and  risks,  hopes  and  fears.   If 
the  public' s  "right  to  know'  compelled  admission 
of  an  audience,  the  ringside  seats  would  be 
occupied  by  the  government's  adversary,  delighted 
to  capitalize  on  every  revelation  of  weakness. 
A  lawyer  worth  his  salt  would  feel  a  sense  of 
treachery  in  disclosing  that  kind  of  appraisal, 
(8  Wigmore  op.  cit.  §2291,  p.  553.)   To  him  its 
conduct  in  public  would  be  shocking,  unprofes- 
sional, unthinkable.   He  would  prefer  to  fight 
the  lawsuit  to  its  bitter  end.  Frustration  would 
blunt  the  law's  policy  in  favor  of  settlement, 
and  financial  imprudence  might  be  a  compelled 
path,"   (?po  35-56.) 

Notwithstanding  the  court's  strong  policy  statement  in 
favor  of  the  attorney-client  privilege,  it  also  warned  against 
overblowing  its  true  dimensions,  especially  with  respect  to 
public  entities ,  and  ^oes  on  to  indicate  the  privilege  is  to  be 
strictly  construed.   'Neither  the  attorney's  presence  nor  the 
happenstance  of  some  kind  of  lawsuit  may  serve  as  the  pretext 
for  secret  consultations  whose  revelation  will  not  injure  the 
public  interest."   (P.  58.) 

Additionally,  the  attorney-client  privilege,  as  an 
exception  to  the  public  meeting  requirement  of  the  Brown  Act, 
is  limited  to  confidential  communications.   The  attorney-client 
privilege  "cannot  be  invoked  where  the  client's  communications 
are  not  actually  confidential."   (P.  53.)   Its  use  must  be 
strictly  limited  to  instances  where  the  communication  is  between 
the  attorney  and  the  legislative  body  and  is  actually  meant  to 
be  confidential. 

In  conclusion,  the  attorney-client  privilege  would  con- 
stitute an  exception  to  the  Brown  Act  where: 

1.  There  is  actual  or  threatened  litigation  which  would 
give  rise  to  the  attorney -client  privilege; 

2.  The  public  interest  in  effective  legal  counsel  in 
settlement  or  litigation  of  a  particular  matter  outweighs  the 
public's  "right  to  know'  ',    and 
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3.   The  communications  from  attorney  to  legislative 
body  and  from  legislative  body  to  attorney  are  actually  confi- 
dential and  intended  to  be  so. 

At  the  time  of  the  meeting  in  question,  there  was  pend- 
ing a  written  claim  for  damages  in  a  substantial  amount  pre- 
sented by  the  contractor,  a  prerequisite  to  the  actual  filing 
of  a  suit  for  the  purpose  of  giving  a  public  entity  the  oppor- 
tunity to  investigate  and  compromise  a  claim  reasonably  in  the 
best  interests  of  the  public.   Thus,  there  was  litigation 
threatening,  if  not  actually  started,  by  the  presentation  of 
the  claim  by  the  contractor. 

The  meeting  of  the  Airports  Commission  was  held  solely 
for  the  discussion  of  the  contractor's  claim  and  its  compromise 
with  the  attorney  for  the  commission  with  a  "frank  appraisal  of 
the  strength  and  weakness,  gains  and  risks"  between  the  attorney 
and  the  members  of  the  commission c 

With  respect  to  the  actual  decision  on  the  resolution 
for  the  proposed  settlement  and  recommendation  to  the  Mayor 
and  the  Board  of  Supervisors ,  it  was  made  by  the  Airports  Com- 
mission at  the  closed  meeting  and  confirmed  at  its  next  regular 
meeting  v/hich  was  open  and  public.  Where  a  matter  may  be 
deliberated  at  a  closed  meeting,  action  may  be  taken  by  decision 
at  the  same  meeting  or  other  closed  meeting.   (See  Lucas  v. 
Board  of  Trustees  (1971)  18  Cal.App.Sd  988,  991-99275 

In  my  opinion,  the  attorney-client  privilege  was  appli- 
cable to  the  meeting  between  the  Airports  Commission  and  its 
attorney  which  was  held  for  the  purpose  of  deliberating  the 
claim  of  the  contractor  and  its  proposed  compromise. 

You  are  advised,  therefore,  that  it  was  legally  permis- 
sible under  the  circumstances  for  the  Airports  Commission  to 
have  a  closed  session  with  respect  to  the  contractor's  claim  as 
an  exception  to  the  Brown  Act. 

Moreover,  it  would  appear  to  me  that  it  is  not  necessary 
here  to  choose  between  the  public  benefits  of  the  attorney- 
client  privilege  and  the  Brown  Act  for  a  full  public  hearing  of 
all  the  circumstances  concerning  construction  of  Rotunda  A  can 
be  conducted  after  approval  of  the  settlement.   Thus,  both  the 
public  benefits  of  the  attorney-client  privilege  and  the  "public's 
right  to  know"  in  the  conduct  of  the  people's  business  can  be 
insured. 

Very  truly  yours , 

THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  John  D.  Crowley 

General  Manager  of  Public  Utilities 

287  City  Hall 

San  Francisco,  California  94102 

Subject:  Transfer  of  $750,000,  Proceeds  of 
Sale  of  Water  Department  Land,  to 
General  Fund 

Dear  Mr.  Crowley: 

Your  letter  of  August  7  poses  the  following  questions: 

"It  is  anticipated  that  the  Water  Department 
will  receive  an  additional  three-quarters  of  a 
million  dollars  from  the  State  of  California  as 
final  payment  on  the  sale  of  land  for  use  in 
building  Highway  280.  The  straitened  financial 
conditions  existing  in  the  City  has  suggested 
that  consideration  be  given  to  making  these 
funds  available  to  the  Mayor  for  general  City 
pxirposes.  Would  you  please  provide  an  opinion 
on  whether  and  how  this  can  be  legally  done, 

CONCLUSION 

The  proceeds  of  the  sale  of  such  land  may  not  be  trans- 
ferred directly  to  the  general  fund. 

An  equivalent  amount  of  $750,000.00  may  be  transferred 
from  Water  Department  funds  if  (1)  it  is  surplus  under  Charter 
Section  6.407(a)  and  (2)  if  it  exceeds  by  25  per  cent  of  the 
total  expenditures  of  the  Water  Department  for  operation, 
repairs  and  maintenance  for  the  preceding  fiscal  year,  under 
Charter  Section  6.407(e). 

DISCUSSION 

The  question  posed  and  cognate  questions  are  of  a  recur- 
ring nature.   (See  City  Attorney  Opinions  No.  1382  of 
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September  1,  1959,  No.  G36  of  May  5,  1954,  and  No.  3108, 

page  5,  of  February  14,  1940;  see  also  Uhl  v.  Badaracco  (1926) 

199  Cal.  270.)  Charter  §6.409  provides  in  part  as  follows: 

"The  proceeds  of  the  sale  of  any  property 
acquired  for  the  use  of  any  utility,  bond, 
special  or  trust  fund  shall  revert  to  the  related 
utility,  bond,  special  or  trust  fund." 

Thus  the  moneys  received  from  the  sale  of  land  to  the 
State  of  California  for  use  in  building  Highway  280,  which  land 
was  a  part  of  land  acquired  from  the  Spring  Valley  Water 
Company  as  San  Mateo  County  watershed  land,  must  be  credited 
to  the  Water  Department, 

Such  moneys,  being  credited  to  the  Water  Department,  are 
"receipts,"  along  with  other  income  of  the  department,  within 
the  meaning  of  paragraph  (a)  of  Charter  Section  6,407  (see 
Opinion  No.  1382,  supra,  relating  to  disposition  of  proceeds  of 
sale  of  the  "Silva  Tract,"  also  acquired  from  the  Spring  Valley 
Water  Company) , 

Paragraph  (a)  of  Charter  Section  6,407  prescribes  the 
priority  and  purposes  for  which  Water  Department  receipts  may 
be  appropriated  in  the  following  language: 

"(a)  Receipts  from  each  utility  operated  by 
the  public  utilities  commission  shall  be  paid  into 
the  city  and  coxanty  treasury  and  maintained  in  a 
separate  fund  for  each  such  utility.  Appropria- 
tions from  such  funds  shall  be  made  for  the  follow- 
ing purposes  for  each  such  utility  in  the  order 
named,  viz:   (1)  for  the  payment  of  operating 
expenses,  pension  charges,  and  proportionate  pay- 
ments to  such  compensation  and  other  insurance  and 
accident  reserve  funds  as  the  commission  may 
establish  or  the  board  of  supervisors  may  require; 
(2)  for  repairs  and  maintenance;  (3)  for  recon- 
struction and  replacements  as  hereinafter  described; 
(4)  for  the  payment  of  interest  and  sinking  funds 
on  the  bonds  issued  for  acquisition,  construction 
or  extensions;  (5)  for  extensions  and  improvements, 
and  (6)  for  a  surplus  fund." 

See  also  Opinions  No.  836  and  No.  3108,  at  page  5,  supra. 
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Assuming  that  the  proceeds  of  the  sale  to  the  State, 
together  with  other  receipts  of  the  Water  Department  are  suf- 
ficiently large  that  funds  remain  to  be  placed  in  the  sixth 
category,  a  surplus  fund,  we  then  turn  to  paragraph  (e)  of 
Charter  Section  5.407,  which  reads  as  follows: 

"(e)  If  any  accumulation  in  the  surplus 
fund  of  any  utility  shall,  in  any  fiscal  year, 
exceed  twenty-five  percent  of  the  total  expendi- 
tures of  such  utility  for  operation ^  repairs 
and  maintenance  for  the  preceding  fiscal  year, 
such  excess  may  be  transferred  by  the  board  of 
supervisors  to  the  general  fund  of  the  city  and 
county,  and  such  amount  shall  be  deposited  by 
the  commission  with  the  treasurer  to  the  credit 
of  such  general  fund." 

Thus,  the  proceeds  of  sale  of  watershed  lands,  in  the 
amount  of  $750,000,  may  not  be  transferred  directly  to  the 
general  fund.  An  equivalent  amount  may  be  transferred  by  the 
Board  of  Supervisors  to  the  general  fund,  if  there  is  in  the 
Water  Department  surplus  fund  $750,000  over  and  above  25  per 
cent  of  the  total  expenditures  of  the  Water  Department  for 
operations,  repairs  and  maintenance  for  the  fiscal  year  pre- 
ceding that  in  which  the  transfer  is  to  be  made. 

You  are  so  advised. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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150cur.!r?:TS  dept. 
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PUBLIC  LIBRARY 

Mr.  Arthur  H.  Frye,  Jr. 

General  Manager  and  Chief  Engineer 

San  Francisco  Water  Department 

425  Mason  Street 

San  Francisco,  California  94101 

Subject:  Crystal  Springs  Golf  Course; 

Tax  Assessment  on  Improvements 

Dear  Mr,  Frye: 

In  response  to  your  letter  of  August  28,  1972,  please 
be  advised  that  the  tax  in  question  is  not  a  real  property 
tax,  but  a  possessory  interest  tax  based  on  the  golf  course 
lessee's  right  to  possession  under  his  lease  of  certain 
improvements  that  are  the  tax-exempt  property  of  the  public 
agency  owner.  Real  property  taxes;  that  is,  taxes  on  land 
and  improvements,  are  carried  on  the  secured  roll.  The  tax 
in  question  here  is  based  on  a  leasehold  interest  and  is 
carried  on  the  unsecured  roll,  which  is  the  hallmark  of  a 
possessory  interest. 

Article  24  of  the  lease  does  not  appear  to  cover  spe- 
cifically the  matter  of  liability  for  possessory  interest 
taxes,  but  there  is  no  reason  that  it  should.  By  definition, 
a  possessory  interest  is  a  tax  on  the  one  in  possession  and 
not  the  fee  owner. 

You  are  therefore  advised  that  the  tax  bill  in  question 
is  a  responsibility  of  the  lessee  and  not  of  the  City, 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr,  John  F,  Anderson,  City  Librarian 
San  Francisco  Public  Library 
Civic  Center 
San  Francisco,  California  94102 

Subject:   Interpretation  of  Administrative 

Provision  of  Salary  Standardization 
Ordinance  That  Preceding  Friday  be 
Observed  as  Holiday  When  Holiday 
Falls  on  a  Saturday 

Dear  Mr.  Anderson: 

This  is  in  response  to  your  letter  referring  to  the 
provision  of  the  Salary  Standardization  Ordinance  for  the  fiscal 
year  1972-73  which  provides  that  in  the  event  a  legal  holiday 
falls  on  a  Saturday,  the  preceding  Friday  shall  be  observed  as 
a  holiday,  and  requesting  the  answers  to  four  questions  con- 
tained in  the  letter  as  hereinafter  set  forth: 

1,  Does  the  Library  close  on  such  Fridays 
"observed  as  a  holiday"? 

The  answer  to  this  question  is  "No."  Section  7.702  of 
the  Charter  provides  that  all  public  offices  shall  be  open  for 
business  every  day  except  legal  holidays.  As  the  ordinance 
provisions  are  subordinate  to  the  Charter  provisions,  the 
Library  must  be  kept  open  on  Friday,  September  8th,  which  is 
not  a  legal  holiday.   Section  6(a)  of  the  Salary  Standardiza- 
tion Ordinance  is  in  the  process  of  amendment  to  conform  to  the 
Charter  section  by  the  addition  of  the  following  proviso  to  the 
provision  that  if  a  legal  holiday  falls  on  Saturday,  the  pre- 
ceding Friday  shall  be  observed  as  a  holiday  "provided,  however, 
that  except  when  the  Governor  decides  that  sxoch  preceding  Friday 
shall  be  a  legal  holiday,  each  department  head  shall  make  provi- 
sion for  the  staffing  of  public  offices  under  his  jurisdiction 
on  such  preceding  Friday  so  that  said  public  offices  may  service 
the  public  as  provided  in  Section  7.702  of  the  Charter,  Those 
employees  who  work  on  a  Friday  which  is  observed  as  a  holiday 
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in  lieu  of  a  holiday  falling  on  Saturday  shall  be  allowed  a  day 
off  in  lieu  thereof  as  scheduled  by  the  appointing  officer  dur- 
ing the  fiscal  year  1972-1973,"  The  amendatory  ordinance  is  on 
the  Board  calendar  for  final  passage  on  Tuesday,  September  5th, 

2,  If  so,  for  what  days  are  the  staff  paid  who 
normally  work  the  Tuesday  through  Saturday 
shift?  They  will  not  work  either  Friday  or 
Saturday  of  that  week  as  the  Library  will  be 
closed  those  two  days. 

This  question  assumes  that  both  Friday  and  Saturday  are 
holidays  for  City  employees  which  is  an  erroneous  assumption. 
The  provision  of  Section  6(a)  that  in  the  event  a  legal  holiday 
falls  on  a  Saturday,  the  preceding  Friday  shall  be  observed  as 
a  holiday  has  the  effect  of  deleting  September  9th  as  one  of 
the  listed  holidays  for  which  employees  shall  not  be  required 
to  work.  Thus,  those  of  your  employees  who  normally  work  the 
Tuesday  through  Saturday  shift  who  are  not  required  for  the 
staffing  of  the  Public  Library  in  order  that  it  may  be  kept  open 
on  Friday  could  be  granted  that  day  off.  Those  who  are  required 
to  work  on  that  day  would  be  entitled  to  a  compensating  day  off 
under  the  amendatory  ordinance, 

3,  Should  the  Library  remain  open  on  such 
Fridays  "observed  as  a  holiday"? 

This  question  has  been  answered  under  No,  1  above. 

4,  If  so,  are  those  employees  who  work  on 
Friday  entitled  to  any  holiday  premium? 

This  question  has  been  answered  by  No.  2  above. 

Since  the  receipt  of  your  written  request,  you  have 
verbally  requested  my  opinion  en  the  follo'^ing  additional  ques- 
tion: 

5,  Is  it  within  the  power  of  the  Librairy  Com- 
mission to  close  the  Library  on  Saturday, 
September  9th? 

The  Library  Department  is  under  the  management  of  the 
Library  Commission  and,  sul'ject  to  the  provisions  of  Section 
7,702  of  the  Charter,  it  ±c   within  their  power  to  determine 
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the  days  the  Library  shall  be  open  for  the  transaction  of  its 
business.  As  there  is  no  Charter  prohibition  against  the  clos- 
ing of  the  Library  on  Saturday,  September  9th,  it  is  within  the 
Charter  powers  of  the  Library  Commission  to  order  the  Library 
closed  on  that  day. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.    72-82 


September  5,  1972 


DOCUM-rt.'TS  DCPT. 

SA?'^  r.v  .i;ci"co 

PUBLIC   LS2RARY 

Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Authority  of  Human  Rights  Commission 
and  Other  City  and  County  Boards  and 
Commissions  to  Endorse  or  Oppose 
Ballot  Propositions 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  letter  requesting  my  opinion 
as  to  whether  the  Human  Rights  Commission  has  the  power  to  en- 
dorse or  oppose  ballot  propositions  under  the  existing  provi- 
sions of  Chapter  12A  of  the  Administrative  Code,  and  what  similar 
power,  if  any,  is  possessed  by  Charter-created  commissions 
appointed  by  the  Mayor. 

The  specific  powers  of  Charter-created  commissions  appointed 
by  the  Mayor  are  as  set  forth  in  the  Charter  provisions  relating 
to  the  particular  commission  (Charter  §  2.101),   Section  3.500 
of  the  Charter  grants  to  all  such  commissions  the  following  gen- 
eral powers: 

"To  prescribe  reasonable  rules  and  regulations 
not  inconsistent  with  this  charter  for  the  conduct 
of  its  affairs,  for  the  distribution  and  performance 
of  its  business,  for  the  conduct  and  government  of 
its  officers  and  employees,  and  for  the  administra- 
tion, custody  and  protection  of  property  under  its 
control  and  books,  records  and  papers  appertaining 
to  its  affairs.  ..." 

Also,  a  public  officer  or  board  has  not  only  the  powers  expressly 
enumerated  by  law,  but  also  those  implied  powers  that  are  neces- 
sary to  the  exercise  of  the  powers  expressly  granted,  except  in 
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instances  where  the  implied  power  is  expressly  or  impliedly 
prohibited.   (See  41  Cal.Jur.2d  11,  12;  Public  Officers,  §125; 
Crawford  v.  Imoerial  Irr.  Dist.,  200  Cal.  318;  Kennedy  v.  Ross, 
28  Cal.Sd  569. r  

There  has  been  no  express  power  granted  by  the  Charter 
to  any  Charter-created  commission  to  endorse  or  oppose  ballot 
propositions.  However,  in  my  opinion,  reasonably  embraced 
within  the  powers  expressly  granted  to  Charter-created  boards 
and  conanissions  is  the  implied  power  to  take  positions  on  those 
ballot  propositions  which  directly  affect  the  affairs  of  the 
commission  entrusted  to  it  by  the  Charter,  or  which  affect  the 
property  under  its  control. 

The  San  Francisco  Hxaman  Rights  Commission  was  created 
during  a  period  of  great  social  upheaval,  intergroup  turmoil 
and  social  disorder.  The  Board  of  Supervisors  found,  after 
public  hearing,  that  discrimination  on  the  basis  of  race, 
religion,  color,  ancestry,  place  of  birth,  and  exploitation 
of  prejudice  related  thereto  adversely  affects  minority  groups, 
impedes  social  and  economic  progress,  degrades  and  embitters 
members  of  minority  groups  and  produces  intergroup  hostilities 
and  social  disorders  and  that  "affirmative  remedial  action  must 
be  initiated,  encouraged  and  coordinated,"  The  Board  further 
found  an  existing  need  for  commissioners  empowered  to  study 
community  race  relation  problems,  develop  programs  to  amelio- 
rate tensions  and  to  encourage  and  coordinate  implementation 
of  such  programs.   (Ch.  12A.1,  Admin.  Code.) 

The  declared  public  policy  in  the  ordinance  was  to  act 
to  give  effect  to  the  rights  of  every  inhabitant  of  the  City 
and  County  to  equal  economic,  political  and  educational  oppor- 
tunity, to  inform  the  inhabitants  of  the  City  and  County  of  the 
development  in  human  relations,  to  provide  expert  advice  and 
assistance  to  officers,  agencies,  boards,  departments  and 
employees  of  the  City  and  County  in  undertaking  such  amelio- 
rative practices  and  that  an  instrumentality  should  be  estab- 
lished to  give  effect  to  such  (12A.2). 

Under  powers  and  duties  the  Commission  was  expressly 
authorized  to  study,  investigate  and  hold  public  hearings  on 
community -wide  problems;  to  prepare  and  disseminate  educational 
and  informational  material  relating  to  ways  and  means  of  elimi- 
nating prejudice  and  discrimination;  and  to  furnish  cooperation, 
information,  guidance  and  technical  assistance  to  other  public 
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agencies  and  private  persons,  in  organizations  and  institutions 
engaged  in  programs  intended  to  eliminate  prejudice  and  dis- 
crimination (12A.5). 

In  view  of  the  powers  expressly  enumerated  by  Chapter 
12A  of  the  San  Francisco  Administrative  Code  and  the  public 
policy  stated  therein,  it  is  my  opinion  that  the  Human  Rights 
Commission  has  the  implied  power  to  take  positions  on  ballot 
propositions  when  such  action  is  necessary  to  the  exercise  of 
the  powers  expressly  granted,  and  to  effectuate  the  public 
policy  stated  in  the  law  of  its  enaction. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  72-83 


September  5,  1972 


tJocur/r-^NTS  dcpt. 
SAN  r.x:-.:<C\3CO 
PUBLIC  LIBRARY 

Supervisor  Quentin  L.  Kopp 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   City  Hall  Security  Regulation  re 
Registration  Does  Not  Violate 
Government  Code  Section  54953.3 
(Brovm  Act) 

Dear  Supervisor  Kopp: 

This  is  in  response  to  your  request  for  an  opinion  as  to 
whether  the  requirement  that  persons  desiring  to  attend  an  even- 
ing meeting  of  the  Board  of  Supervisors  or  its  committee  register 
prior  to  entering  the  City  Hall  violates  Section  54953.3  of  the 
California  Government  Code  which  is  part  of  the  Ralph  M.  Brown 
Act  (§§54950  to  54961  of  the  Code)  and  which  reads  as  follows: 

"A  member  of  the  public  shall  not  be  required, 
as  a  condition  to  attendance  at  a  meeting  of  the 
legislative  body  of  a  local  agency,  to  register  his 
name  and  other  information,  to  complete  a  question- 
naire, or  otherwise  to  fulfill  any  condition  pre- 
cedent to  his  attendance." 

With  reference  to  meetings  of  committees  consisting  of 
less  than  a  quorum  of  the  full  membership  of  the  Board,  there 
can  be  no  question  of  violation  of  the  Brown  Act  as  that  act 
does  not  apply  to  such  committee  meetings.   (See  City  Attorney 
Opinion  No.  72-50  to  Robert  J.  Dolan,  Clerk  of  the  Board  of 
Supervisors,  dated  July  3,  1972.) 

As  to  the  application  of  Section  54953.3  to  meetings  of 
the  Board  or  its  committees  where  there  is  a  quorum  of  the  full 
membership  present,  it  is  a  fundamental  principle  of  statutory 
interpretation  that  a  statute  must  be  given  a  reasonable  and 
common  sense  construction  and  one  that  is  designed  to  carry  out 
the  intent  of  the  Legislature  and  its  purpose  in  making  the 
enactment.  The  genesis  of  the  enactment  of  Section  54953.3  is 
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found  in  an  Attorney  General  Opinion  in  1956  in  which  he  con- 
sidered a  San  Diego  County  Council  resolution  which  restricted 
attendance  at  certain  meetings  of  the  Council  to  persons  who 
registered  with  the  County  Clerk  indicating  their  group  affili- 
ation, the  items  on  the  agenda  in  which  they  were  interested, 
their  support  or  opposition  to  the  legislation  and  who  agreed 
to  keep  silent  at  the  meeting.  Although  the  then  existing 
Brown  Act  did  not  contain  any  specific  provisions  relating 
to  registration  or  other  condition  precedents  to  the  attend- 
ance of  public  meetings,  the  Attorney  General  nonetheless 
concluded  from  his  interpretation  of  the  Brown  Act  considered 
as  a  whole  that  the  aforesaid  requirements  of  the  San  Diego 
Council  were  violative  of  the  provisions  of  the  act.   In  1957 
the  Legislature  added  Section  54953.3  to  the  act  and  the  un- 
doubted purpose  of  the  enactment  was  to  preclude  as  a  matter 
of  specific  statutory  law  the  type  of  condition  precedent  to 
the  attendance  of  public  meetings  prescribed  by  the  San  Diego 
City  Council  resolution. 

With  reference  to  the  City  Hall  registration  requirement, 
all  persons  who  enter  the  City  Hall  after  the  prescribed  hours, 
including  City  officers  and  employees,  are  required  to  register 
whether  the  reason  for  their  registration  be  the  performance  of 
City  and  County  work  or  to  go  to  the  Law  Library  or  to  attend  a 
public  meeting  or  as  otherwise  premised.  The  purpose  to  be 
achieved  by  this  registration  is  the  security  of  the  building 
and  its  occupants  and  there  is  absolutely  no  intent  or  purpose 
to  control  or  condition  attendance  at  public  meetings.  The  fact 
that  registration  to  enter  the  building  may  coalesce  with  attend- 
ance at  a  public  meeting  does  not  alter  the  purpose  of  the  regis- 
tration or  bring  such  registration  within  the  intent  and  purpose 
of  the  prohibitions  found  in  Section  54953.3  of  the  Brown  Act. 

Further,  it  is  clear  that  the  protection  and  security  of 
a  municipal  building  is  a  matter  of  municipal  concern  and  a 
municipal  affair  and  under  the  provisions  of  Section  5  of  Article 
XI  of  the  State  Constitution  granting  a  chartered  municipality 
full  autonomy  over  its  municipal  affairs,  the  municipal  regula- 
tion would  control  and  be  enforced  by  the  courts  even  though  it 
incidentally  affected,  as  here,  a  matter  of  statewide  concexm 
and  a  state  affair  upon  which  subject  the  state  has  legislated. 

You  are  accordingly  advised  that  the  requirement  of  reg- 
istration to  enter  the  City  Hall  in  the  evening  hours  does  not 
violate  the  provisions  of  Section  54953.3  or  any  other  provision 
of  the  Ralph  M.  Brown  Act. 

Very  truly  yours, 

THOMAS  M.  O'CONNOR 
City  Attorney 
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ITOCUM^NTS  DGPT. 

SAN    F...  MCISCO 
PUBLIC  LIBRARY 

Honorable  Quentin  L.  Kopp 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Sharp  Park  Golf  Course 

Dear  Supervisor  Kopp: 

In  answer  to  your  request  for  my  opinion  as  to 
whether  a  lease  of  the  Sharp  Park  Golf  Course  to  a 
private  party  would  violate  the  conditions  of  the  deed 
under  which  the  City  and  County  of  San  Francisco  acquired 
said  property,  I  submit  the  following: 

The  subject  of  snch  a  lear-e  was  discussed  in  mi- 
Opinion  No,  71-74,  a  copy  of  which  I  enclose  for  your  con- 
venience. As  pointed  out  in  that  opinion,  an  agreement 
for  private  management  of  the  premises  would  not  per  se 
violate  the  deed  restrictions.  However,  the  individual 
proposal  must  be  carefully  drafted  to  provide  that  the 
City  and  County  of  San  Francisco  retains  sufficient  con- 
trol over  the  premises  to  insure  continued  public  park 
or  playground  use. 

Very  truly  yours, 


THOMAS  M,  0'CO:WOR 
City  Attorney 


Letter  Opinion  No.  72-85 


September  12,  1972 


t30CUr'-rjT3  CCPT. 

SAN  F..  ,;:;;cco 

PUBLIC  UBRARY 

Mr.  S.  M,  Tatarian 

Director  of  Public  Works 

260  City  Hall 

San  Francisco,  California  94102 

Subject:  The  Embarcadero  -  Street  Excavation  - 
Permit  and  Accident  Liability 

Dear  Mr,  Tatarian: 

This  responds  to  your  request  for  advice  on  the  issue 
of  which  City  agency  is  responsible  for  the  issuance  of 
excavation  permits  and  initiation  for  investigation  of  claims 
concerning  the  Embarcadero. 

You  may  recall  that  by  City  Attorney  Opinion  Letter 
1949-5  the  Department  of  Public  Works  was  advited  that  the 
City  had  no  jurisdiction  over  the  Embarca-iero  and,  in  fact, 
had  to  seek  permission  to  excavate  therein.  Since  that  time, 
of  course,  the  City  has  acquired  the  property  that  was  for- 
merly held  by  the  San  Frar.cisco  Port  Authority ,   In  acquiring 
the  property  the  City  and  County  of  San  Francisco  entered 
into  the  "Agreement  Relating  to  Transfer  of  tha  Port  of  San 
Francisco  from  the  State  of  California  to  the  City  and  County 
of  San  Francisco,"  This  agreement  included  various  conditions 
on  the  transfer  of  property  to  the  City  and  County  of  San 
Francisco.  The  agreement  contemplated  the  autonomous  opera- 
tion of  the  Port,  and  Section  3.581  of  the  San  Francisco  Charter 
insures  the  Port  s  autonomy. 

With  respect  to  the  maintenance  of  streets  the  agreement 
provided  that  the  City  may  undertake  the  functions  of  mainten- 
ance of  some  streets  and  roadways  within  the  Port  area  but  this 
provision  was  "  .  •  .  not  intended  to  affect  the  Embarcadero 
..."  (Part  VI,  p.  16  of  Agreement,  Recorded  in  Book  "B"  308, 
p.  686.) 

It  is  concluded,  therefore,  that  the  Port  Commission 
possesses  the  authority  over  the  Embarcadero  that  was  formerly 
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held  by  the  Port  Authority,  Barring  a  delegation  of  authority 
to  the  Department  of  Public  Works,  excavation  permits  should 
be  issued  by  the  Port  Commission,  Presently  the  Port  is  issu- 
ing its  own  permits. 

Since  the  Port  Commission  has  the  duty  to  maintain  the 
Embarcadero,  it  is  the  proper  body  to  investigate  claims  aris- 
ing from  the  failure  to  maintain  it.  Settlement  of  claims 
require  Port  Commission  approval  (Charter  §3,585),  and  funds 
for  settlement  should  be  considered  a  cost  of  operating  the 
Port  to  be  determined  before  there  is  a  transfer  of  excess 
revenues  as  provided  by  Part  IX  of  the  Agreement, 

It  should  be  noted  that  the  Port  Commission  presently 
carries  insurance  to  cover  personal  injury  and  property  damage 
claims,  and  the  carrier  is  to  a  large  measure  investigating 
Port  Commission  claims. 

Very  truly  yours, 


THOMAS  M,  O'CONNOR 
City  Attorney 
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DOCUT.1ENTS  DEPT. 

SAr:  f::   .  :c!SCO 

PUBLIC   LIBRARY 

Honorable  Quentin  L,  Kopp 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  May  San  Francisco  Democratic  County 
Central  Committee  Endorse  Candidates 
for  Board  of  Education  and  Community 
College  District? 

Dear  Supervisor  Kopp: 

You  have  advised  me  that  the  Attorney  General  has 
declined  your  request  to  render  an  opinion  concerning  whether 
the  Democratic  County  Central  Committee  may  endorse  candidates 
for  election  to  the  Board  of  Education  and  Community  College 
District.  You  state  that  he  has  advised  you  that  he  has  neither 
the  duty  nor  the  privilege  to  render  opinions  for  local  officers 
and  suggests  that  you  seek  an  opinion  of  this  office. 

The  general  legal  question  you  present  is  whether  a 
County  Central  Committee  may  endorse  candidates  at  a  nonpartisan 
election.   Section  12511  of  the  Government  Code  provides  that 
the  Attorney  General  has  charge  of  legal  matters  in  which  the 
state  is  interested,  and  the  Attorney  General  has  given  opinions 
relating  to  the  powers  of  County  Central  Committees  on  various 
occasions,   (See,  in  particular,  23  Ops,  Atty.  Gen.  119.) 

The  institution  of  the  Democratic  County  Central  Commit- 
tee is  created  by  the  laws  of  the  State  of  California.  (§§8820, 
et  seq.,  Elec.  Code.)  Members  of  the  County  Central  Cocomittee 
are  not  public  officers  or  officers  of  the  City  and  County  of 
San  Francisco.   (See  City  Attorney  Opinion  Letters  No.  174  of 
May  4,  1950,  and  No.  19  of  March  27,  1962.   See  also  Stout  v. 
Democratic  County  Central  Committee.  40  Cal.2d  91.)   In  view  of 
the  above,  I  believe  that  it  would  not  be  proper  for  me  to  issue 
a  formal  opinion.   For  your  information,  however,  a  review  by 
this  office  discloses  that  there  is  no  language  in  the  Elections 
Code  specifically  setting  forth  powers  and  duties  or  restrictions 
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of  the  County  Central  Committee  relating  to 
participation  by  that  committee  in  nonpartisan 
elections.  Section  8942  sets  forth  the  general 
duties  of  the  County  Central  Committee: 

"The  conmittee  shall  perform  such  other 
duties  and  services  for  this  political  party  as 
seem  to  be  for  the  benefit  of  the  party.  ..." 

It  is  unclear  from  this  section  what  authority  may  be  derived 
from  the  language  "duties  and  services  for  this  political  party 
as  seem  to  be  for  the  benefit  of  the  party."  The  legal  ques- 
tion would  appear  to  be  whether  this  general  language  is  accorded 
its  full  breadth  or  is  to  be  modified  or  restricted  by  the  con- 
cept of  a  "nonpartisan  office"  as  defined  in  Section  41  of  the 
Elections  Code  which  relate  to  partisan  elections.  There  has 
been  no  judicial  interpretation  of  the  language  of  Section  8942 
in  the  State  of  California. 

If  you  wish  to  pursue  this  matter,  I  suggest  that  you 
again  refer  the  question  to  the  Attorney  General's  office  through 
the  auspices  of  a  State  official  or  other  source  for  whom  the 
Attorney  General  is  obliged  or  privileged  to  render  an  opinion. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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toOCUM-NTG  DSPT. 

SAN  Fr;-.;;ci::co 

PUBLIC   LIBRARY 

Honorable  Robert  H.  Mendelsohn 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Service  Station  and  Automobile 
Repair  Garages  Effect  of  State 
Legislation  on  Local  Codes 

Dear  Supervisor  Mendelsohn: 

This  responds  to  your  letter  of  August  15,  1972,  inquiring 
into  the  necessity  of  amending  the  San  Francisco  Fire  and  Plan- 
ning Codes  to  conform  to  Senate  Bill  51  (1971). 

Legislation  has  again  been  reviewed,  and  I  must  again 
state  my  opinion  that  there  is  no  conflict  between  this  recent 
State  legislation  and  the  above  mentioned  City  codes.   (See 
City  Attorney  Opinion  No.  72-36  addressed  to  you.) 

Senate  Bill  51  (Automotive  Repair  Act)  applies  to  all 
persons  who  engage  in  the  business  of  repairing  or  diagnosing 
malfunctions  of  motor  vehicles  wherever  they  conduct  their 
business.   The  act  provides  consumer  protection.   It  does  not 
regulate  in  any  manner  the  local  issues  of  where  such  busi- 
nesses are  to  be  permitted  or  what  type  of  structures  are 
required  for  the  operation  of  such  business. 

The  fact  that  both  service  stations  and  garages  may  be 
forced  to  comply  with  this  State  legislation  does  not  relieve 
them  from  the  obligation  to  comply  with  nonconf lie ting  local 
legislation.   There  is  no  conflict  between  the  act  and  Section 
8.09  of  the  Fire  Code. 

I,  therefore,  reiterate  my  opinion  that  the  application 
of  the  Fire  and  Planning  Codes  need  not  be  altered  by  the  Auto- 
motive Repair  Act.   Changes  in  such  code  with  relation  to  the 
services  performed  in  service  stations  and  repair  garages  are 
still  a  matter  of  discretion  with  the  Board  of  Supervisors. 

Very  truly  yours, 

THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  72-88 


September  18,  1972 


DOCUMENTS  DCPT. 

SAN  FR.'-.Nc;?:co 
Mr,  William  E.  Goetze  public  lisisary 

Foreman,  Grand  Jury 
City  and  County  of  San  Francisco 
165  City  Hall 
San  Francisco,  California  94102 

Subject:  Animal  Shelter  in  C-2  Zone 

(Community  Business  District) 

Dear  Mr.  Goetze: 

This  is  in  response  to  your  request  for  an  opinion  as 
to  the  authority  of  the  City  Planning  Commission  to  approve 
a  conditional  use  which  would  authorize  the  establishment  of 
an  animal  hospital  and,  in  conjunction  therewith,  the  keeping 
of  animals  for  sale.  The  specific  question  relates  to  the 
animal  shelter,  and  why  such  shelter  is  treated  differently 
than  a  commercial  kennel, 

A  review  of  the  Planning  Commission  files  reveals  that 
this  animal  hospital  and  pet  shelter  would  be  conducted  at  the 
corner  of  Fillmore  and  Washington  Streets,  which  is  located  in 
a  C-2  zone  (Community  Business  District).  Section  224(a)  of 
the  City  Planning  Code  authorizes  the  establishment  of  an 
animal  hospital  in  a  C-2  zone^  as  a  conditional  use  after  public 
hearing  before  the  City  Planning  Commission,   Section  224(c) 
defines  a  commercial  kennel  and  permits  such  a  use  in  a  C-M-1 
and  M-2  district.  The  City  Planning  Code,  Section  224,  relating 
to  animal  services,  does  not  define  a  commercial  pet  store. 

Consistent  with  the  authorization,  the  Zoning  Admin- 
istrator has  determined  that  a  pet  shop  is  a  permitted  use  in 
all  commercial  zones  of  the  City.   It,  thus,  would  be  a  per- 
mitted use  within  a  C-2  community  business  district.   Taking 
these  facts  into  consideration,  and  upon  the  recommendations  of 
the  official  who  is  charged  with  the  enforcement  and  interpre- 
tation of  the  Code,  the  City  Planning  Commission  acted  properly 
in  approving  the  establishment  of  an  animal  hospital,  together 
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with  an  animal  shelter  as  referred  to  in  your  letter. 

The  commercial  kennel  has  been  determined  by  the  Board 
of  Supervisors,  in  Section  224(c)  of  the  Code,  to  be  a  use 
first  permitted  in  a  C-M  district.  This  is  a  matter  of  judg- 
ment for  the  legislative  body  and,  in  the  absence  of  a  clear 
abuse  of  discretion,  would  be  proper  under  the  decisions  of 
the  courts  of  this  state.  See  Consolidated  Rock  Products  Co, 
V.  Los  Angeles  (1962),  57  Cal.2d  515, 

For  the  reasons  expressed,  it  is  my  opinion  that  the 
decision  of  the  City  Planning  Commission  in  Resolution  No.  6868, 
approving  the  establishment  of  an  animal  shelter,  with  a  further 
permission  to  keep  animals  for  sale,  is  entirely  proper  and  is 
consistent  with  the  provisions  of  the  City  Planning  Code. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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DOCUMENTS  DCPT, 

SAN   FP..'.KC!^CO 
PUBLIC   UCRfi:7iy 

Donald  M.  Scott,  Chief 

San  Francisco  Police  Department 

850  Bryant  Street 

San  Francisco,  California  94103 

Subject:  Civil  Service  Classification 
for  Harbor  Police 

Dear  Chief  Scott: 

This  office  has  reviewed  the  problems  relating  to  the 
Civil  Service  Classification  of  Harbor  Policemen.   In  particu- 
lar, you  inquired  whether  there  have  been  any  occurrences  since 
my  opinion  letter  of  January  15,  1969,  which  would  invalidate 
that  opinion.   In  that  opinion  the  Civil  Service  Commission 
was  advised  that  members  of  the  Harbor  Police  Force  could  not 
be  classified  under  the  Division  Q  -  Police  Service  -  classi- 
fication. 

In  San  Francisco  Harbor  Police  v.  Civil  Service  Commis- 
sion. Superior  Court  No.  621-214,  filed  on  August  20,  1970, 
the  petitioners  challenged  the  decision  of  the  Civil  Service 
Commission,  pursuant  to  the  January  15,  1969,  opinion  refusing 
to  classify  Harbor  Police  as  Q-2  Policemen. 

In  that  opinion,  this  office  advised  that  there  was  a 
substantial  qualitative  difference  between  the  duties  of 
Harbor  policemen  and  regular  Q-2  policemen  and  that,  therefore, 
the  Civil  Service  Commission  may  not  place  the  Harbor  Police 
in  the  Q-2  classification;  i.e.,  in  the  ranks  of  the  Uniformed 
Forces  of  the  Police  Department. 

In  the  Harbor  Police  case.  Judge  Merrill  upheld  the 
ruling  of  the  Civil  Service  Commission,  affirming  the  advice 
given  in  the  January  15,  1969,  letter.   You  are  therefore 
advised  that  the  only  intervening  occurrence  since  that  letter 
has  confirmed  its  validity. 

Very  truly  yours , 

THOMAS  M.  O'CONNOR 
City  Attorney 
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toOCUMSNTS  DEPT. 
Sr'^N  Fh.  .iviCiSCO 
PUBLIC   LIBRARY 

Honorable  Quentin  L,  Kopp 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Ad  Valorem  Tax  Rate;  Power  of  Board 
of  Supervisors  to  Reduce  Said  Rate 
in  Light  of  Pending  Federal 
Revenue -Sharing  Legislation 

Dear  Supervisor  Kopp: 

This  is  in  response  to  your  inquiry  of  September  20, 
1972,  wherein  you  advise  that  it  is  your  understanding  that 
the  City  and  County  will  receive  substantial  sums  from  the 
federal  government  during  the  current  fiscal  year  and  succeed- 
ing fiscal  years  pursuant  to  the  provisions  of  H.R,  14370,  the 
State  and  Local  Fiscal  Assistance  Act  of  1972,  and  expressing 
your  belief  that  a  substantial  portion  of  this  money  should 
be  used  to  cut  the  current  tax  rate.   In  this  regard  you  ask 
for  my  comments  on: 

1.)  Whether  the  Board  of  Supervisors  can  now  reduce 
the  ad  valorem  tax  rate,  and  if  so,  what  procedures  it  should 
follow; 

2.)  What  legal  ramifications  there  might  be  if  the 
Board  of  Supervisors  initiates  legislative  action  at  its 
September  25th  meeting  to  reduce  the  ad  valorem  tax  rate. 

In  answer  to  your  first  question,  Section  6.208  of  the 
Charter  requires,  in  part,  that  the  Board  of  Supervisors  fix 
the  ad  valorem  tax  rate  "on  or  before  the  15th  day  of 
September  of  each  year."  The  basis  for  setting  September  15th 
as  the  deadline  for  this  action  is  not  set  forth  in  the  Charter, 
but  a  brief  analysis  of  the  legislative  process  followed  in 
each  fiscal  year  by  the  City  and  County  in  adopting  and  fund- 
ing an  operating  budget  indicates  a  basis  for  setting  this  date. 
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This  process  begins  before  the  onset  of  each  fiscal  year 
with  the  filing  of  departmental  budget  estimates  with  the 
Controller  on  or  before  the  1st  day  of  February,  continues 
through  consolidation  of  such  budget  estimates  and  transmis- 
sion to  the  Mayor,  review  by  the  Mayor  and  his  preparation 
of  a  proposed  budget  and  appropriation  ordinance  which  are 
then  transmitted  to  the  Board  for  its  review  and  adoption  of 
the  proposed  budget  as  submitted  or  amended  and  passage  of 
the  necessary  appropriation  ordinance.  During  this  same  period 
the  Assessor  is  preparing  the  assessment  roll  and  other  public 
entities  empowered  to  levy  a  tax  in  the  City  and  County  such 
as  the  Unified  School  District,  the  Community  College  District, 
the  Bay  Area  Rapid  Transit  District  and  the  Bay  Area  Air 
Pollution  Control  District  are  preparing  their  respective 
budgets  to  be  funded  by  taxes  collected  by  the  City  and  County. 
The  process  finally  comes  to  an  end  on  April  10th  of  the 
following  calendar  year  with  the  collection  of  the  second 
installment  of  the  tax  by  the  Tax  Collector, 

Enclosed  is  a  copy  of  Letter  Opinion  No.  67-62A,  dated 
September  5,  1967,  setting  forth  on  pages  2  through  4, 
inclusive,  a  detailed  analysis  of  this  process  from  the  filing 
of  departmental  budget  requests  on  February  1st  to  the  setting 
of  the  tax  rate  on  September  15th, 

After  the  setting  of  the  tax  rate  on  or  before  the  15th 
of  September  in  each  year,  the  process  continues  as  follows: 
The  Controller  must  then  compute  and  enter  in  a  separate 
column  on  the  assessment  roll  the  respective  sums  to  be  paid 
on  the  property  listed  and  foot  each  column  showing  the  totals 
(Rev,  &  Tax.  Code,  §2152),   The  Controller,  on  or  before  the 
fourth  Monday  in  September,  is  required  to  deliver  the  assess- 
ment roll  to  the  Assessor,  and,  on  or  before  October  16th, 
deliver  the  roll  on  which  he  has  extended  taxes  to  the  Tax 
Collector  (Rev.  &  Tax.  Code,  §2601).  All  taxes  on  personal 
property  and  half  the  taxes  on  real  property  are  due  on 
November  1st  (Rev.  &  Tax.  Code,  §2605).   On  or  before  the  due 
date,  the  Tax  Collector  is  required  to  publish  a  notice  once  a 
week  for  two  weeks  specifying,  inter  alia,  the  times  and 
places  at  which  payment  of  taxes  may  be  made  (Rev.  &  Tax.  Code, 
§§2609,  2610).   Detailed  specifications  are  set  forth  in  the  Code 
as  to  the  information  which  must  be  included  in  the  tax  bill  or 
in  a  separate  accompanying  statement  (Rev.  6t   Tax,  Code,  §§2611,5 
and  2611,6). 
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A  review  of  this  process  indicates,  in  my  opinion,  the 
basis  for  setting  September  15th  as  the  deadline  for  setting 
the  tax  rate  and  the  disruptive  effect  a  change  in  the  tax 
rate  would  have  if  made  after  September  15th.  Neither  the  Con- 
troller nor  the  Tax  Collector  could  comply  with  the  deadlines 
imposed  for  their  actions  by  the  provisions  of  the  Revenue  and 
Taxation  Code  and  the  collection  of  taxes  necessary  to  fund 
the  operations  of  the  City  and  County  would  be  seriously 
jeopardized.  For  these  reasons  I  would  conclude  that  the  Board 
of  Supervisors  may  not  reduce  the  ad  valorem  property  tax  rate 
at  this  late  date  for  the  fiscal  year  1972-1973. 

In  addition  to  the  foregoing,  it  is  my  understanding  as 
of  the  time  this  letter  is  being  written,  that  the  conference 
report  on  H.R,  14370  has  not  been  prepared  and,  accordingly, 
the  final  provisions  of  the  bill  are  not  available  for  review 
and  analysis.  As  pointed  out  in  my  Letter  Opinion  No.  67-62-A, 
supra,  any  reduction  in  the  tax  rate  must  be  based  upon  an 
upward  revision  of  revenue  estimates  contained  in  the  annual 
appropriation  ordinance,  which  in  turn  must  be  based  upon 
factual  data  supporting  such  upward  revision.   In  my  opinion, 
the  basis  for  increasing  revenue  estimates  based  upon  the  pro- 
visions of  H.R.  14370  is  open  to  question  until  such  time  as 
the  conference  report  is  acted  upon  by  both  the  House  and 
Senate  and  the  final  bill  is  signed  into  law  by  the  President, 

With  respect  to  your  second  question,  in  addition  to  the 
foregoing,  September  25,  1972,  is  the  fourth  Monday  of 
September,  the  same  day  the  Controller  is  required  to  deliver 
the  assessment  roll  showing  the  total  tax  to  the  Assessor. 
Obviously,  if  the  Board  were  to  reduce  the  tax  rate,  this 
process  would  have  to  be  redone.   It  would  disrupt  the  prepara- 
tion of  the  roll  upon  which  the  extended  taxes  appear  for 
delivery  to  the  Tax  Collector  on  October  16th.   It  would 
inhibit  the  Tax  Collector's  publication  of  his  notice  of  the 
time  at  which  payment  of  taxes  may  be  made.   It  would  disrupt 
the  preparation  and  mailing  of  the  tax  bills.   It  would  jeop- 
ardize collection  of  taxes  necessary  for  the  operation  of  the 
City  and  County,  the  two  school  districts,  BARTD  and  the  Air 
Pollution  Control  District, 

When  the  final  bill  is  signed  by  the  President,  the 
legislation  can  be  reviewed  and  analyzed  to  determine  the  exact 
amount  of  money  which  will  come  to  the  City  during  the  current 
fiscal  year  and  succeeding  fiscal  years  and  the  extent  to  which 


Letter  Opinion  No.  72-90 


Honorable  Quentln  L.  Kopp    4  September  22,  1972 


funds  presently  made  available  to  the  City  directly  or  through 
the  state  will  be  curtailed  or  augmented.  The  categories  of 
municipal  services  to  which  money  may  be  allocated  will  be  set 
out  in  the  law.  The  Board  of  Supervisors  will  thereafter  be 
in  a  position  to  determine  how  much  of  the  funds  received  dur- 
ing the  fiscal  year  should  be  appropriated  for  needed  municipal 
services  and  whether  or  not,  and  to  what  extent,  funds  should 
be  retained  to  reduce  next  year's  tax  rate. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 
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BOCUMZNTS  D€PT. 
SAN  FR.  ;.; CISCO 
PUBLIC   LIBRARY 


Mr,  Robert  J.  Do Ian,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject :  Authority  of  Board  of  Supervisors  to 

Waive  June  15  Deadline,  for  Reasonable 
Cause,  for  Late  Filing  of  Homeowner's 
Claim  for  Property  Tax  Exemption 

Dear  Mr,  Do Ian: 

This  letter  is  in  response  to  your  inquiry  of  July  17, 
1972,  requesting  my  opinion  as  to  whether  the  Board  of 
Supervisors  is  empowered  to  waive  the  statutory  deadline  for 
filing  of  a  Homeowner's  Claim  for  Property  Tax  Exemption. 

The  homeowner's  property  tax  exemption  is  established 
by  article  15,  section  1(d),  of  the  California  Constitution, 
The  State  Legislature  has  added  several  sections  to  the 
California  Revenue  and  Taxation  Code  implementing  this  exemp- 
tion. Section  254  of  said  code  requires  that  any  property 
owner  desiring  to  claim  the  homeowner's  exemption  file  an  affi- 
davit containing  certain  specified  information.  Section  255 
of  said  code  states  that  such  affidavit  shall  be  filed  between 
the  lien  date  and  5  p.m.  of  April  15.   Section  273  of  said 
code  contains  one  limited  exception  to  the  April  15  deadline. 
If  the  claim  is  filed  between  April  15  and  June  15,  upon  a 
showing  of  reasonable  cause  for  late  filing,  the  Board  of 
Supervisors  may  grant  an  80  per  cent  exemption. 

By  the  above  mentioned  statutory  scheme,  the  State 
Legislature  has  clearly  established  the  procedure  applicable 
to  the  homeowner's  exemption.   The  Board  is  bound  by  the  prop- 
erty tax  procedure  established  by  the  Legislature  and  can  allow 
a  homeowner's  exemption  only  if  the  requirements  of  such  pro- 
cedure are  met,   Ferguson  v.  Gardner  (1927)  86  C.A.  421,  428, 
Such  procedure  in  no  case  provides  £or  the  power  to  grant  an 
exemption  or  any  portion  thereof  if  the  claim  is  filed  later 
than  June  15, 

Very  truly  yours , 

THOMAS  M,  O'CONNOR 
City  Attorney 
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SAN  Fn/;;c!3CO 
Mr.  William  M.  North,  Jr.  public  l:2P./:RY 

Regional  Counsel 

Department  of  Housing  &  Urban  Development 
450  Golden  Gate  Avenue 
Post  Office  Box  36003 
San  Francisco,  California  94102 

Attention:  Mr,  David  P.  Corsi 

Assistant  Regional  Counsel 

Subject:  Necessity  for  Public  Hearing  on  Revised 
Relocation  Plan  for  Yerba  Buena  Center 
Redevelopment  Project;  Your  Reference  No.  (9G) 

Dear  Mr,  North: 

This  is  in  response  to  your  request  for  an  opinion  as 
to  whether  a  public  hearing  is  required  before  the  Redevelop- 
ment Agency  and/or  the  Board  of  Supervisors,  before  a  reloca- 
tion plan  is  amended.  You  ask  for  answers  to  three  specific 
questions: 

"(1)  Under  the  city  charter  and  California 
law  is  a  public  hearing  necessary  before  an 
ordinance  of  the  City  and  County  of  San  Francisco 
can  be  amended? 

"(2)  Is  the  relocation  plan  for  the  Yerba 
Buena  Center  Redevelopment  Project  a  part  of 
Ordinance  Nimber  98-66  or  any  other  ordinance? 

"(3)   Is  a  public  hearing  before  the 
Redevelopment  Agency  and/or  the  Board  of  Super- 
visors required  before  the  relocation  plan  for 
the  Yerba  Buena  Center  Redevelopment  Project 
can  be  amended?" 

Your  questions  will  be  answered  in  the  order  presented. 
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Section  2,300  of  the  City  Charter  requires  that  an  ordi- 
nance may  be  passed  by  the  Board  of  Supervisors  only  after 
reference  to  and  report  thereon  from  committee.  Rule  85  of  the 
Board  of  Supervisors  provides  that  the  committee  to  which  a 
measure  is  referred  shall  hold  a  public  hearing  or  hearings 
thereon , 

However,  as  you  are  aware,  when  the  Board  of  Supervisors 
is  acting  in  the  field  of  community  redevelopment ,  it  is  bound 
by  the  procedures  set  out  in  the  Community  Redevelopment  Law  of 
the  State  of  California,  Division  24,  beginning  with  Section 
33000,  The  City  and  County  of  San  Francisco  is  functioning 
under  state  law  to  fulfill  state  purposes. 

Articles  4,  4.5  and  5  of  Part  1,  Division  24,  dealing 
with  redevelopment  plans,  provide  for  public  hearings  on  the 
adoption  of  the  plan  and  Article  12  provides  for  public  hear- 
ings on  an  amendment  to  the  plan,   (See  §§33348,  33360,  33355, 
33451  and  33454  of  the  Health  &  Saf.  Code.)  Section  33332  to 
and  including  Section  33340  each  contain  mandatory  elements 
which  must  be  included  in  a  redevelopment  plan.  Relocation  or 
rehousing  plans  are  not  mentioned. 

Section  33352  of  the  Health  and  Safety  Code  provides 
that  every  redevelopment  plan  submitted  by  the  agency  to  the 
legislative  body  shall  be  accompanied  by  a  report  containing 
various  items,  such  as  the  reason  for  the  selection  of  the 
project  area,  the  description  of  the  facilities  and  economic 
conditions  existing  in  the  area,  as  well  as  a  provision  in 
subparagraph  (d)  which  relates  to  relocation.  Section  33352(d) 
reads  as  follows: 

"(d)  A  method  or  plan  for  the  relocation  of 
families  and  persons  to  be  temporarily  or  perman- 
ently displaced  from  housing  facilities  in  the 
project  area." 

The  above  quoted  section  is  clear  that  the  relocation  plan  is 
part  of  the  report  on  the  redevelopment  plan  and  not  of  the 
plan  itself. 

In  answer  specifically  to  your  first  question,  it  is  my 
opinion  that,  since  the  City  and  County  of  San  Francisco  is 
acting  in  aid  of  a  state  purpose;  i.e.,  community  redevelopment, 
the  procedures  to  be  followed  are  those  as  specified  in  the 
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Community  Redevelopment  Law,  and  not  those  in  the  Charter  of 
the  City  and  County  of  San  Francisco.   See  Fellom  v.  Redevelop- 
ment Agency  (1950),  157  Cal.App.2d  243;  Housing  Authority  v. 
City  of  Los  Angeles  (1952),  38  Cal,2d  853,  cert.  den.  344  U.S. 

The  second  question  relates  to  whether  the  relocation 
plan  for  Yerba  Buena  is  part  of  Ordinance  No.  98-66,  Ordinance 
98-66  is  the  ordinance  which  approved  the  redevelopment  plan 
for  the  Yerba  Buena  Center  Approved  Redevelopment  Project. 
Section  14  of  that  ordinance  makes  mention  of  housing  for  dis- 
placed occupants.   It  is  a  finding  by  the  Board  of  Supervisors, 
under  Section  33367  of  the  Health  and  Safety  Code,  that  the 
Redevelopment  Agency  had  a  feasible  method  or  plan  for  the 
relocation  of  families  and  persons  displaced  from  the  project 
area.  Under  the  Community  Redevelopment  Law,  after  an  adoption 
of  the  plan  by  the  Board  of  Supervisors  and  receipt  of  the  plan 
by  the  agency,  the  agency  is  vested  with  responsibility  for 
carrying  out  the  plan.   (See  §33372  of  the  Health  and  Saf.  Code.) 
The  relocation  plan  is  not  part  of  Ordinance  No.  98-66. 

Your  third  question  relates  to  whether  a  public  hearing 
is  required  before  the  relocation  plan  for  the  Yerba  Buena 
Center  Redevelopment  Project  can  be  amended.  After  a  complete 
review  of  the  Community  Redevelopment  Law,  I  find  no  section 
which  requires  a  hearing  before  a  relocation  plan  can  be  amended. 
Article  9  of  Division  24,  commencing  with  Section  33410  to  and 
including  Section  33418,  contains  specific  provisions  on  relo- 
cations of  persons  displaced  by  projects,  and  it  sets  forth 
various  procedures  and  requirements.  None  of  these  procedures 
or  requirements  sets  out  a  procedure  for  a  public  hearing, 
either  before  the  Redevelopment  Agency  or  before  the  Board  of 
Supervisors  of  the  City  and  County  of  San  Francisco.   It  is  my 
opinion  that  such  a  procedure  is  not  required. 

Very  truly  yours. 


THOMAS  M„  O'CONNOR 
City  Attorney 
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Honorable  John  Molinari 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Authority  of  the  Board  of  Supervisors 
to  Control  Expenditures  of  Money 
Appropriated  to  Chief  Administrative 
Officer  for  Publicity  and  Advertising 
Purposes. 

Dear  Supervisor  Molinari: 

This  letter  is  in  response  to  your  request  for  an  opinion 
as  to  the  authority  of  the  Board  of  Supervisors  to  control 
expenditures  of  money  appropriated  to  the  Chief  Administrative 
Officer  for  publicity  and  advertising  purposes. 

The  following  sections  of  the  Charter  are  applicable  to 
your  question.  Section  2.101  is  quoted  in  part  as  follows: 

"The  powers  of  the  city  and  county,  except 
the  powers  reserved  to  the  people  or  delegated 
to  other  officials,  boards  or  commissions  by  this 
charter,  shall  be  vested  in  the  board  of  super- 
visors and  shall  be  exercised  as  provided  in  this 
charter . 

"The  exercise  of  all  rights  and  powers  of  the 
city  and  county  when  not  prescribed  in  this  charter 
shall  be  as  provided  by  ordinance  or  resolution  of 
the  board  of  supervisors," 

Section  2,401  is  quoted  as  follows: 

"Except  for  the  purpose  of  inquiry,  the  board 
of  supervisors  shall  deal  with  the  administrative 
service  for  which  the  chief  administrative  officer 
is  responsible,  solely  through  such  officer,  and 
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for  administrative  or  other  functions  for  which 
elective  officials  or  boards  or  commissions  are 
responsible,  solely  through  the  elective  offi- 
cial, the  board  or  commission  or  the  chief 
executive  officer  of  such  board  or  commission 
concerned, 

"Neither  the  board  of  supervisors,  nor  its 
committees,  nor  any  of  its  members  shall  dictate, 
suggest  or  interfere  with  appointments,  promo- 
tions, compensations,  disciplinary  actions,  con- 
tracts, requisitions  for  purchases  or  other 
administrative  recommendations  or  actions  of  the 
chief  administrative  officer,  or  of  department 
heads  under  the  chief  administrative  officer,  or 
under  the  respective  boards  and  commissions.  The 
board  of  supervisors  shall  deal  with  administra- 
tive matters  only  in  the  manner  provided  by  this 
charter,  and  any  dictation,  suggestion  or  inter- 
ference herein  prohibited  on  the  part  of  any 
supervisor  shall  constitute  official  misconduct; 
provided,  however,  that  nothing  herein  contained 
shall  restrict  the  power  of  hearing  and  inquiry 
as  provided  in  this  charter," 

Section  3,201  is  quoted  in  part  as  follows: 

"The  chief  administrative  officer  shall  be 
responsible  to  the  mayor  and  to  the  board  of 
supeirvisors  for  the  administration  of  all  affairs 
of  the  city  and  county  that  are  placed  in  his 
charge  by  the  provisions  of  this  charter  and  by 
ordinance,  and  to  that  end  he  shall  have  power 
and  it  shall  be  his  duty  to  exercise  supervision 
and  control  over  all  administrative  departments 
which  are  under  his  jurisdiction;  .  ,  .  and  to 
provide  for  the  budgeting  and  control  of  publi- 
city and  adyertisinjg  expenditures  of  the  city 
and  county."   (Empfiasis  addedT) 

The  above  quoted  sections  were  construed  in  Kennedy  v, 
Ross,  28  Cal.2d  569.   The  question  before  the  court  was  whether 
the  Board  of  Supervisors  had  the  authority  and  duty  to  contract 
for  architectural  and  engineering  services  in  the  planning  of  a 
sewage  disposal  plant,  or  was  the  authority  solely  vested  in 
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the  Department  of  Public  Works  with  the  approval  of  the  Chief 
Administrative  Officer?  The  court  concluded  that  the  Board 
of  Supervisors  did  not  have  contracting  authority,  but  that 
the  Charter  did  vest  this  authority  solely  in  the  Department 
of  Public  Works,   In  analyzing  the  sections  quoted  above,  the 
court,  in  Kennedy  v.  Ross,  supra,  at  pages  575,  576  and  577, 
held  as  follows; 

"It  is  apparent  from  the  provisions  of  the 
new  charter  that  the  framers  intended  to  and  did 
formulate  a  change  in  the  usual  concentration  of 
control  in  the  administration  of  municipal  affairs, 
and  thereby  provided  for  a  decentralization  of 
powers.  Only  those  powers  of  the  city  which  are 
not  reserved  to  the  people  or  delegated  to  other 
officials,  boards  or  commissions,  are  vested  in 
the  board  of  supervisors,  to  be  exercised  as  pro- 
vided in  the  charter,   (§9)" 

"From  the  foregoing  it  is  seen  that  the 
framers  of  the  charter  intended  a  division  or 
separation  of  powers  as  between  the  board  of 
supervisors,  and  the  executive  and  administra- 
tive heads  and  departments.  To  make  the  matter 
more  explicit,  section  22  provides  that  except 
for  the  purpose  of  inquiry  the  mayor  and  the 
supervisors  shall  deal  with  the  administrative 
service  for  which  the  chief  administrative  officer 
is  responsible,  solely  through  such  officer,  and 
that  except  for  the  purpose  of  inquiry,  each 
department,  board  or  commission,  in  the  conduct  of 
the  administrative  affairs  under  its  control,  shall 
deal  with  such  matters  solely  through  its  chief 
executive  officer," 

"The  intention  of  the  framers  is  emphasized 
in  Francis  V.  Kees ling's  'San  Francisco  Charter 
of  1931'  (April,  1933),  page  45,  where,  in  report- 
ing the  debate  of  the  Freeholders  regarding  the 
limitation  of  the  powers  of  the  supervisors  it  is 
stated:   'it  was  the  definite  intention  to 
effectively  deprive  the  Board  of  Supervisors  of 
all  administrative  powers.'   This  is  further  borne 
out  by  the  provisions  governing  the  budget  and 
appropriations," 
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The  key  phrases  in  Section  3.201,  giving  authority  to 
the  Chief  Administrative  Officer  to  provide  for  publicity  and 
advertising  expenditures  are  the  words,  "provide,"  "budgeting" 
and  "control." 

Webster's  International  Dictionary  defines  the  word 
"provide"  as  follows :   To  procure  as  suitable  or  necessary; 
to  prepare;  to  make  ready  for  future  use;  to  finish;  to  procure 
beforehand." 

Words  and  Phrases  defines  "budget"  in  Volume  5A,  p.  442, 
as  follows : 

"The  term  'budget'  may  be  generally  defined 
as  an  estimate  by  competent  authority  of  revenue 
and  expenditures;  a  plan  or  method  by  means  of 
which  expenditures  and  revenues  may  be  balanced 
for  a  definite  period.  ..." 

Words  and  Phrases  defines  the  word  "control"  in  Volume 
9A,  Supplement,  p.  3,  as  follows: 

"'Control'  means  power  or  authority  to 
manage,  superintend,  restrict,  regulate,  direct, 
govern,  administer  or  oversee.  ..." 

The  rule  of  statutory  construction  is  that  words  and 
phrases  must  be  given  their  common  meaning  in  the  construction 
of  statutes,  ordinances  and  city  charters.  From  the  definitions 
of  the  words  above,  it  is  clear  that  Section  2.301  of  City's 
Charter  gives  exclusive  authority  to  the  Chief  Administrative 
Officer  to  budget  and  control  the  publicity  and  advertising 
expenditures.  When  a  specific  power  has  been  delegated  to  a 
department  head  by  the  Charter,  that  power  is  no  longer  reserved 
to  the  Board  of  Supervisors,  pursuant  to  Section  2,101,  and  the 
Board  cannot  interfere  or  control  the  powers  delegated  to  the 
Chief  Administrative  Officer. 

You  are  advised  that  the  Board  of  Supervisors  does  not 
have  the  authority  to  control  the  expenditures  of  money  appro- 
priated to  the  Chief  Administrative  Officer  for  publicity  and 
advertising  purposes. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Robert  J,  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Proposed  Bicycle  Ordinance; 
Questions  Relating  Thereto 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  letter  of  August  31,  1972, 
wherein  you  advise  that  the  Board  has  reref erred  the  above - 
captioned  proposed  ordinance  to  its  Fire,  Safety  and  Police 
Coofflaittee  at  the  request  of  Supervisor  John  L,  Molinari  who 
has  raised  several  questions  with  respect  thereto  for  my  explor- 
ation and  response  prior  to  further  Board  action  on  the  measure. 
The  questions  (and  my  answers  thereto)  are  as  follows: 

"1.   (Sec.  233)  By  what  authority  may  the 
local  government  require  the  owner  of  private 
property  to  permit  bicycles  to  be  parked  against 
the  property?" 

Although  such  provision  is  to  be  found  in  legislation 
enacted  in  other  jurisdictions  (the  City  of  Davis,  California, 
for  example),  a  local  government  has  no  power  to  require  the 
owner  of  private  property  to  permit  a  bicycle  to  be  parked  upon 
or  against  his  property.  Accordingly,  I  would  recommend  that 
any  such  provision  be  deleted  from  the  proposed  ordinance. 

"2.   (Sec.  233)  If  the  rack  is  a  pay-rack, 
may  the  government  force  the  bicyclist  to  pay? 
May  the  sidewalk  be  pre-empted  for  a  revenue - 
producing  purpose,  public  or  private?" 

If  the  bicycle  parking  rack  is  a  pay-rack,  the  govern- 
ment, under  current  conditions  could  not,  in  my  opinion,  force 
the  bicyclist  to  pay  for  the  use  of  such  rack.  Although  it  is 
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(Sec.  222)  In  certain  limited  circumstances,  a  parent 
may  be  liable  for  the  criminal  act  of  a  child. 

"A  parent  may,  under  some  circumstances, 
be  criminally  responsible  for  an  act  of  his  child 
done  under  his  direction  and  consent ,  but  this 
is  true  only  where  the  child  is  of  such  immature 
age  as  to  be  completely  under  the  domination  of  a 
parent,  so  that  the  crime  becomes  that  of  the 
parent  and  not  that  of  the  child."   (37  Cal.Jur.2d, 
Parent  and  Child.  §57,  p.  223.) 

In  addition  to  the  foregoing,  precedence  for  such 
imputed  guilt  is  to  be  found  in  the  Education  Code,  in  which 
a  number  of  misdemeanor  provisions  are  directed  at  truancy,  a 
violation  of  the  compulsory  school  attendance  requirement. 
(Educ,  Code,  §§  12101,  et  seq.)  Unless  excused  or  excepted, 
a  parent,  guardian  or  other  person  having  control  of  a  child 
who  fails  to  comply  with  Sections  12101  and  following,  is 
guilty  of  a  misdemeanor,   (Educ.  Code,  §12454.)  See  also 
Section  539  of  the  Police  Code  which  creates  a  presumption  that 
a  parent  assisted  a  minor  child  in  violating  the  curfew  law, 

"6.   (Sec,  223)  What  does  the  generic 
term  'street'  embrace?  Do  public  path,  roadway, 
sidewalk,  lane,  bicycle  path  and  bicycle  lane 
as  used  mean  different  types  of  thoroughfare?" 

As  pointed  out  in  answer  to  question  4  above,  "street" 
or  "city  street,"  in  general,  is  that  portion  of  the  roadway 
extending  from  curb  to  curb. 

As  to  the  second  part  of  this  question,  a  "thorough- 
fare" is  defined  as  a  street  or  passage  affording  an  unob- 
structed exit  at  each  end  into  another  street  or  public  pass- 
age,  (Black's  Law  Dictionary,  De  Luxe  Fourth  Edition.)  Under 
such  definition  it  would  appear  that  each  of  the  terms  included 
in  this  question  is  a  different  type  of  "thoroughfare." 

"7.   (Sec.  224)  Is  it  constitutionally 
proper  to  prescribe  different  penalties  for  the 
same  conduct  of  minors  and  adults?  Is  it  proper 
to  vest  discretion  in  the  Chief  of  Police,  an 
enforcement  officer,  for  meting  out  punishment? 
Is  it  proper  to  require  a  non-violator  (parent) 
to  do  an  act  (deprive  violator  of  bicycle)  by 
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reason  of  the  violator's  conduct?  Is  it  proper 
to  specify  a  particular  form  of  punishment 
(composition)  which  may  not  be  equally  appli- 
cable to  all  persons,  e.g.,  illiterates?  Is 
the  disparity  in  punishment  for  the  same  conduct, 
code  copying  for  17  year  olds  as  opposed  to  a 
maximtim  of  six  months  in  jail  and  a  $300  fine 
for  an  18  year  old,  objectionable  from  a  legal 
standpoint?" 

(Sec.  224)  It  is  constitutionally  proper  to  prescribe 
differing  penalties  for  the  same  conduct  of  minors  and  adults. 
Minors,  always  objects  of  special  solicitude  on  the  part  of 
the  law,  constitute  a  class  founded  on  a  natural  and  intrinsic 
distinction  from  adults.  The  cases  are  unanimous  that  the 
principle  upon  which  a  basis  of  classification  may  validly  rest 
must  be  reasonable  and  founded  on  material  differences  and 
substantial  distinctions  which  bear  a  proper  relation  to 
matters  or  persons  dealt  with  by  the  legislation  and  to  the 
purposes  sought  to  be  accomplished.  The  legislature  may 
classify  persons  by  their  age  for  the  purpose  of  dealing  with 
them  within  the  provisions  of  a  regulatory  statute  such  as  the 
Juvenile  Court  Law,  Moore  v.  Williams.  19  Cal.App.  600,  127  P. 
509. 

Section  224  does  not  vest  discretion  in  the  Chief  of 
Police  to  mete  out  punishment,  rather  it  vests  discretion  in 
the  alleged  violator  to  accept  or  reject  the  "in  lieu"  penalty. 
By  the  same  token  the  ordinance  does  not  "require"  a  nonvio- 
lator  (parent)  to  deprive  the  alleged  violator  (child)  of  the 
use  of  his  bicycle  for  a  stipulated  time  -  the  parent  is  free 
to  reject  this  option.  With  respect  to  the  optional  penalty 
of  a  composition,  since  it  is  but  one  of  a  number  of  optional 
penalties,  it  does  not  appear  that  it  must  be  applicable  to 
all  persons.  Finally,  I  find  no  legal  objection  to  the  dis- 
parity in  punishment  for  the  same  conduct  since  this  is  a 
possibility  which  exists  under  any  penal  provision. 

In  closing,  and  with  respect  to  the  provisions  of 
Section  224  relating  to  "in  lieu"  penalties,  this  office  has 
been  advised  by  the  City  Attorney  of  Davis,  California,  which 
city  has  had  a  bicycle  ordinance  containing  similar  provisions 
for  about  five  years,  that  he  is  not  aware  of  any  cases  in  which 
the  "in  lieu"  penalties  have  been  invoked.   In  view  of  their 
experience,  I  would  be  inclined  to  recommend  deletion  of  these 
provisions  in  the  proposed  ordinance. 

Very  truly  yours, 

THOMAS  M,  O'CONNOR 
City  Attorney 
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Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  File  No.  367-71-5;  Noise  Ordinance; 
Proposal  to  Amend  to  Include  Motor 
Bikes,  Hotrods  and  Sports  Cars 

Dear  Mr,  Doian: 

This  is  in  response  to  your  letter  of  September  22, 
1972,  wherein  you  advise  that  it  has  been  suggested  that  the 
subject  ordinance  be  amended  to  include  motor  bikes,  hotrods 
and  sports  cars,  and  conveying  a  request  of  the  Fire,  Safety 
and  Police  Committee  that  I  review  the  suggestion  and,  if 
appropriate,  submit  a  draft  of  legislation  to  this  end,  for 
committee  action. 

On  June  8,  1972,  Supervisor  Dianne  Feinstein  asked  that 
I  review  Attorney  General  Opinion  No.  SO  71/41  (55  Ops,  Cal. 
Atty.Gen.  178)  in  which  he  concluded,  inter  alia,  that  cities 
and  counties  may  not  enact  vehicular  noise  limits  to  be 
enforceable  on  highways,  but  that  said  entities  may  enact 
vehicular  noise  limits  to  be  enforceable  off-highways  (directed 
at  operator)  but  not  for  newly  manufactured  vehicles  (directed 
at  seller) ,  and  advise  her  as  to  whether  it  left  any  area  for 
local  enactment  of  regulatory  legislation.  Attached  is  a  copy 
of  my  response,  affirming,  in  effect,  the  Attorney  General's 
conclusions. 

With  respect  to  the  present  suggestion,  it  is  my  opinion 
that  the  ordinance  as  adopted  by  the  Board  and  approved  by  the 
Mayor,  regulates  noise  levels  in  the  operation  of  vehicles  such 
as  motor  bikes ,  hotrods  and  sports  cars ,  to  the  maximum  extent 
permitted  to  cities  and  counties  under  existing  law.   (Galvanv. 
Superior  Court.  70  Cal. 2d  851;  People  v.  Moore.  229  Cal.App.2d 
221;  Biber  Electric  Co.  v.  San  Carlos.  181  CaT.App.2d  342; 
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Holman  v,  Viko»  161  Cal.App.2d  87.)  Section  23130  of  the 
Vehicle  Code  sets  forth  noise  limits  for  vehicles,  including 
motor  bikes ,  hotrods  and  sports  cars ,  being  operated  upon 
streets  and  highways  and  local  jurisdictions  are  precluded 
from  even  providing  for  the  identical  limits  by  ordinance. 
(Pipoly  V.  Benson.  20  Cal.2d  366,  370.) 

In  the  light  of  the  foregoing,  I  have  not  prepared  legis- 
lation for  committee  action  in  this  matter. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Honorable  Dianne  Feinstein 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Proposed  Amendment  to  Section  73 
of  the  San  Francisco  Health  Code 

Dear  Supervisor  Feinstein: 

I  have  reviewed  the  proposed  amendment  to  Health  Code 
Section  73  which  you  have  submitted  to  this  office,  and  I 
offer  the  following  comments  in  regard  to  such  amendment. 

Section  73  of  the  San  Francisco  Health  Code  authorizes 
the  Director  of  Public  Health  to  examine  and  quarantine  any 
person  who  the  director  has  reasonable  grounds  to  believe  is 
infected  with  a  venereal  disease.  Subsection  (b)  of  Section  73 
provides  that  a  person  who  is  arrested  for  certain  specified 
sex  offenses  shall  be  examined,  if  the  director  or  his  deputy, 
upon  inquiry  into  the  arrest  and  the  circumstances  leading 
thereto,  establishes  reasonable  grounds  to  believe  such  person 
to  be  infected  with  a  venereal  disease. 

While  your  proposed  amendment  eliminates  some  sex 
offenses  from  consideration  as  providing  a  reasonable  ground 
for  examination,  it  establishes  arrest  for  prostitution  or 
sodomy  as  reasonable  grounds  per  se.   This  change  eliminates 
the  requirement  that  the  director  or  his  deputy  examine  the 
arrest  and  surrounding  circumstances  before  concluding  that 
reasonable  grounds  exist.   Such  a  change  would  eliminate  any 
meaningful  review  of  the  individual  case  prior  to  examination. 
The  director  must  base  his  finding  of  reasonable  grounds  upon 
the  facts  of  the  individual  case,  or  such  finding  will  not 
withstand  judicial  review.   In  re  Arata,  52  C.A,  380;  In  re 
Martin.  83  C.A, 2d  164;  In  re'^hepherd.  51  C.A.  42. 
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Honorable  Dianne  Feins tein     2  October  2,  1972 


Subsection  (b)  of  the  proposed  amendment  presents  one 
further  problem.  This  subsection  confuses  the  function  of 
the  court  with  that  of  the  director  in  ordering  an  examination. 
By  state  and  local  law,  it  is  the  director  who  is  empowered 
to  order  examination  and  quarantine.  No  court  order  is  neces- 
sary. By  present  ordinance,  the  examination  is  held  prior  to 
bail,  but  such  examination  could  certainly  be  made  independent 
of  the  bail  process.   In  lieu  of  in-custody  examination,  the 
prospective  examinee  could  be  notified  in  writing  of  the  time 
and  place  of  a  later  examination.   However,  revocation  of  bail 
by  the  court  is  not  logically  connected  with  the  examinee's 
failure  to  submit  himself  for  examination.  Any  refusal  to  sub- 
mit to  examination  is  declared  a  misdemeanor  by  Section  3199 
of  the  California  Health  and  Safety  Code,  and  the  power  of 
examination  can  be  enforced  through  this  section. 

In  light  of  the  above  comments,  it  is  my  opinion  that 
the  proposed  amendment  should  be  redrafted  prior  to  submission 
to  the  Board  of  Supervisors, 

Very  truly  yours , 


THOMAS  M,  O'CONNOR 
City  Attorney 
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October  2,    1972 


BbcuM^^^■s  dept. 
SAN  F..   .^'::cc :» 

PUBLIC   LIBRARY 

Mr.  Philip  P.  Engler,  Acting  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Fees  for  Printing  Candidates' 

Qualifications  in  Election  Pamphlet 

Dear  Mr.  Engler: 

You  wrote  this  office  at  the  request  of  the  Legislative 
and  Personnel  Committee  regarding  the  question  of  whether  the 
City  and  County  may  legally  impose  a  fee  for  publication  of 
candidates'  qualifications  in  the  election  pamphlet.  Refer- 
ence was  made  to  "certain  counties  which  charge  a  fee  for 
printing  the  candidates'  qualifications  in  the  election  pam- 
phlet." 

The  reference  was  to  Section  10012.5  of  the  Elections 
Code,  which  sets  forth  statutory  procedure  for  inclusion  of 
the  candidates'  statements  of  qualifications  in  the  voter's 
pamphlet.  That  section  also  provides  that: 

"The  local  agency  may  bill  each  candidate 
availing  himself  of  *  *  *  these  services  a  sum 
not  greater  than  the  actual  prorated  costs  of 
printing  *  *  *." 

However,  in  Mackey  v.  Thiel.  68  Cal.Rptr,  717,  262  C.A.2d  362, 
the  court  held  the  aforementioned  statute  inapplicable  to 
chartered  cities.  Section  9.104  (formerly  §175)  of  the  Charter 
provides  in  part : 

"...  The  candidate,  not  more  than  sixty 
days  before  the  municipal  election  in  November, 
shall  file  with  the  registrar  a  declaration  of 
his  candidacy,  in  the  form  prescribed  by  the 
registrar  for  all  candidates,  including  statements 
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Letter  Opinion  No.  72-98 


October  3,  1972 


BOCUMENTS  DEPT. 
SAN  FK/.MCISCO 
PUBLIC  LIBRARY 

Mr,  Bernard  A.  Orsi 

General  Manager,  Personnel 

Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California  94102 

Subject:  Submission  of  Written  Material  on 

Reconsideration  of  Rating  Key  Answer 
Approved  by  Review  Committee;  Rule  12, 
Section  4,  Civil  Service  Rules 

Dear  Mr,  Orsi: 

This  is  in  reply  to  your  request  for  opinion  whether 
the  Civil  Service  Commission  can  accept  written  material  from 
a  participant  at  the  hearing  on  reconsideration  protesting  the 
adoption  of  a  rating  key  approved  by  a  review  committee  under 
Rule  12,  Section  4,  of  the  Rules  of  the  Civil  Service  Commis- 
sion, The  subject  rule  provides  that  in  examinations  where 
large  numbers  of  protests  on  key  answers  might  be  anticipated 
or  there  is  immediate  need  for  appointees,  a  review  committee 
may  be  established  to  inspect  the  rating  key  questions  and 
answers  simultaneously  with  the  giving  of  the  examination.  The 
committee's  recommendations  are  submitted  to  the  General  Manager 
for  approval.  The  participants  shall  have  a  right  to  review  on 
reconsideration  the  approved  key  questions  and  answers  for  a 
period  of  two  or  more  days,  as  determined  by  the  General 
Manager,  The  pertinent  portion  of  Rule  12,  Section  4,  provides: 

"The  participants  may  request  reconsider- 
ation by  the  Civil  Service  Commission  concerning 
only  those  questions  or  answers  wherein  documented 
claim  of  manifest  error  is  made.   If  no  requests 
for  reconsideration  are  submitted,  the  approved 
rating  key  shall  be  the  official  rating  key  to  be 
used  for  scoring  the  examination." 
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Mr.  Bernard  A.  Or si  2  October  3,  1972 


The  question  presented  is  whether  a  participant  must 
submit  written  evidence  to  support  his  protest  within  the 
inspection  period  or  may  such  written  material  be  presented 
up  to  and  including  the  day  of  the  reconsideration  hearing. 

Rule  12,  Section  4,  does  not  state  the  time  during 
which  reconsideration  must  be  filed  but  it  is  reasonable  to 
conclude  that  such  request  must  be  made  during  the  inspection 
period  afforded  to  the  participants.  The  rule  also  does  not 
provide  the  time  during  which  documented  claim  of  manifest 
error"  should  be  filed.  It  is  my  opinion  that  such  written 
supporting  evidence  should  be  filed  within  the  inspection 
period  so  that  the  civil  service  staff  may  review  the  protests 
and  supporting  documents  and  then  submit  a  report  to  the  Civil 
Service  Commission  for  its  determination  at  the  reconsideration 
hearing.   If  participants  or  their  representatives  were  allowed 
to  present  written  evidence  after  the  review  period  and  until 
the  date  of  the  reconsideration  hearing,  the  hearing  would  of 
necessity  have  to  be  continued  so  that  the  staff  could  review 
such  authorities  and  submit  a  new  report  to  the  Commission. 
This  would  frustrate  the  purpose  of  the  rule  which  is  intended 
to  provide  a  quick  method  of  resolving  protests  to  the  end  of 
adopting  the  rating  key  answer  at  the  earliest  possible  time. 

Therefore,  it  is  my  opinion  that  the  Civil  Service  Com- 
mission should  not  accept  written  evidence  submitted  after  the 
participant's  inspection  period.  This  conclusion  is  consistent 
with  Rule  12,  Section  1,  relating  to  inspection  of  rating  keys 
in  all  other  types  of  examinations.   It  is  therein  provided 
that  participants  may  inspect  the  questions  of  rating  key 
answers  within  an  inspection  period  and  any  protests  regarding 
the  questions  or  rating  key  answers  "must  be  filed  in  writing 
with  substantiating  data  or  authority  during  this  rating  key 
inspection  period. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Letter  Cpir.ion  So.    72-100 


Octcber   13,    1972 


Mr.  Jarses  K,  Carr 

Director  of  Airports 

San  Francisco  International  Airport 

San  Francisco,  California  94128 

Subject:   Proposition  20 

Dear  Mr.  Carr: 

You  have  re<;uested  an  opinion  of  this  office  as  tc 
whether  the  referenced  proposition,  an  initiarivs  z-easure 
knc'-*n  as  the  Coastal  Zone  Conser^.-ation  Act,  ■-■-.■J-i   affect  the 
San  Francisco  International  Airpcrt, 

CC^;CLl"5ICS 

The  iiiatter  is  not  free  fro-  dru'rt,  rut  shruid  the  initi- 
ative c«asure  beccr-e  law,  it  is  ~>"  cc-.ol-si :-.  that  the  airtrrt 
would  not  be  within  the  jurisdictitr.  zi   either  tr.e  tr:t:;ez 
California  Coastal  Zone  Conser-.-aticn  Ctozissirr.  :r  tr.e  ;e-.tral 
Coast  Regional  Corr.ission,  ez±racir.g  5ar.  >':ater,  Sar.ta  Z~-z, 
and  Monterey  Counties. 

DISCUSS ICS 

The  California  Coastal  I:r.e  Ztnservatirr.  Act  vculd  a=£r.d 
the  Public  Resources  Code  by  creating  a  ctastal  zone  conserva- 
tion co^nission  and  six  regional  ctrrtissions  to  regulate 
developtient ,  land  use,  water  use,  and  planning  f:ll:vir.g  eco- 
logical principles  within  the  "coastal  zone.''   5r.:_l;  t.-.e 
initiative  beccrie  law,  b-eginning  February  1,  15  "3,  p-errics 
would  have  to  be  obtained  frc^i  a  regional  cr-ncoission  for  any 
proposed  development  within  a  ''pertiit  area."   Development  is 
broadly  defined  and  would  include  any  construction  rf  buildings 
or  filling  of  land.   The  initiative  measure  would  terminate  on 
the  91st  day  after  final  adjo-urnment  of  the  1976  legislative 
session. 
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Letter  Opinion  No.  72-100 


Mr.  James  K.  Carr  2  October  13,  19  72 


Proposed  Public  Resources  Code  section  27100  defines 
"coastal  zone"  in  part  as: 

"...  that  land  and  water  area  of  the  State 
of  California  from  the  border  of  the  State  of 
Oregon  to  the  border  of  the  P.cpublic  of  Mexico, 
extending  seaward  to  the  outer  limit  of  the  state 
jurisdiction,  including  all  islands  within  the 
jurisdiction  of  the  state,  and  extending  inland 
to  the  highest  elevation  of  the  nearest  coastal 
mountain  range,  ..." 

Proposed  Public  Resources  Code  section  27104  defines 
"Permit  Area"  in  part  as  follows: 

"...  that  portion  of  the  coastal  zone  lying 
between  the  seaward  limit  of  the  jurisdiction  of 
the  state  and  1,000  yards  landward  from  the  mean 
high  tide  line  of  the  sea  subject  to  the  following 
provisions: 

"(a)  The  area  of  jurisdiction  of  the  San 
Francisco  Bay  Conservation  and  Development  Commis- 
sion is  excluded." 

The  measurement  of  1,000  yards  landward  "from  the  mean 
high  tide  line  of  the  sea"  prompts  an  examination  of  the  defini- 
tion of  "sea"  provided  in  the  measure.   Proposed  Public 
Resources  Code  section  27106  defines  "sea"  as  follows: 

"'Sea'  means  the  Pacific  Ocean  and  all  the 
harbors,  bays,  channels,  estuaries,  salt  marshes, 
sloughs,  and  other  areas  subject  to  tidal  action 
through  a  connection  wiLh  the  Pacific  Ocean, 
excluding  nonestuarine  rivers  and  creeks." 

Thus,  that  portion  of  the  airport  v/hich  is  within  1,000 
yards  of  San  Francisco  Bay  (except  for  the  first  100  feet  sub- 
ject to  the  jurisdiction  of  BCDC)  is  within  the  "permit  area" 
of  proposed  Public  Resources  Code  section  271CA,  unless  the 
l,OGO-yard  strip  is  not  vrithii'  the  "coastal  zone." 

So  the  question  becomes  one  of  location  of  the  inland 
boundary  of  the  coastal  zone,  and  as  has  been  noted,  that 
boundary  extends  inland  to  "  .  ,  ,  the  highest  elevation  of  the 
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nearest  coastal  mountain  range."  The  quoted  phrase  is  grossly 
ambiguous  when  applied  to  the  geography  of  the  bay  area.   The 
word  "mountain"  is  more  a  comparative  term  than  an  absolute 
term.   For  example,  there  are  four  elevations  in  San  Francisco 
slightly  over  900  feet.   One  is  called  a  "mount,"  two  are  called 
"peaks"  and  one  is  called  a  "crest,"  Moreover,  Strawberry  Hill 
rises  to  415  feet  while  Lone  Mountain  is  lower  at  392  feet. 
Golden  Gate  Heights  at  758  feet  lies  nearer  to  the  ocean  than 
Twin  Peaks  at  903,8  (north)  and  910.5  (south)  feet,  respectively, 
yet  to  a  layman's  eye,  appear  to  be  a  part  of  the  same  mass  of 
rising  ground.  Are  Golden  Gate  Heights  "the  highest  elevation 
of  the  nearest  coastal  mountain  range"  or  does  this  feature  of 
the  landscape  merely  constitute  a  minor  rise  on  the  way  to  Twin 
Peaks,  which  is  the  higher  elevation  but  may  not  be  the  nearest? 

Furthermore,  the  highest  elevation  in  San  Francisco 
(Mt,  Davidson  at  927  feet)  is  low  compared  to  other  Coast  Range 
features  in  the  area,   Mt.  Tamalpais  stands  at  2,571  feet, 
Montara  Ridge  North  Peak  at  1,898  feet,  San  Bruno  Peak  (KRON 
tower)  at  1,314  feet,  and,  in  the  East  Bay,  Bald  Peak  at  1,913 
feet,  Grizzly  Peak  at  1,754  feet.  Mount  Diablo  at  3,849  feet 
and  Mount  Hamilton  at  4,209  feet. 

However,  there  is  a  distinction  between  "nearest  coastal 
mountain  range"  and  the  more  generic  term  "Coast  Range,"  which 
coupled  with  the  fact  that  only  counties  contiguous  to  the 
coast  are  within  regional  commissions,  leads  me  to  the  conclu- 
sion that  the  inland  limit  of  the  coastal  zone  must  be  found 
in  the  coast  counties. 

Another  problem  is  that  the  "mountain  ranges"  which  may 
be  highest  may  or  may  not  be  nearest  at  the  point  at  which  they 
achieve  their  greatest  elevation.   The  San  Bruno  Mountains, 
Sweeney  Ridge,  Montara  Ridge,  and  others,  are  not  parallel  to 
the  seashore  but  have  a  definite  northwest-southeast  strike. 
The  valley  between  Skyline  Ridge  and  San  Bruno  Mountain  follows 
this  same  course  from  Lake  Merced  to  the  Airport -Millbrae  area, 
with  a  maximum  elevation  of  about  200  feet  along  Mission 
Street  in  Colma.   This  200-foot  elevation  is  a  valley  floor, 
and  as  inexact  as  the  words  "mountain"  or  "mountain  range"  are, 
they  do  not  appear  to  include  a  valley  floor.   The  proposed 
act  is  silent  on  how  tlie  boundary  gets  from  one  "highest  eleva- 
tion of  the  nearest  coastal  mountain  range"  to  another. 

Assuming  the  San  Bruno  Mountains  are  the  highest  of  the 
nearest  in  their  area,  the  inland  boundary  of  the  coastal  zone 
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has  to  cress  the  valle;-  fl::r  z:  re;;'r.  tr.e  r.Lz-.is-. 
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refused  to  adept  a  reszluzizr.  calling  fzr  zfficial 
Francisco  supozrz  for  Proposition  1". 
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You  are  so  advised. 

Very  truly  yours , 
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October  20,    1972 


SAN  T7..  ■  :-:rco 
PUELic  L:£:-..TrjY 


Mr.  Charles  Countee,  Director 

Model  Cities  Agency 

301  Second  Street 

San  Francisco,  California  941C7 

Subject:  Standard  Grant  Agreement  for  Model 
Cities  Operating  Agencies 

Dear  Mr.  Countee: 

This  letter  is  in  response  to  your  request  for  a 
written  explanation  of  the  basis  for  the  changes  in  the  sub- 
ject agreement  recommended  by  this  office. 

Preliminarily,  let  me  point  out  that  the  City  Attorney ' s 
responsibility  for  approving  the  form  of  all  contracts  entered 
into  by  the  City  and  County  is  spellsd  out  in  Section  3.401  of 
the  Charter  of  the  City  and  County  of  San  Francisco.   In  this 
same  connection,  there  is  a  KUD  Circular,  MC  3145.3,  dated 
January  1970,  which  requires  that  the  administrative  procedures 
established  in  all  Model  Cities  funded  contracts  must  comply 
with  appropriate  State  and  Local  laws  that  affect  municipal 
contracts  within  the  City,  and  that  all  Model  Cities  contracts 
must  be  reviewed  by  an  attorney  for  the  City  prior  to  execution 
by  the  City. 

Additionally,  the  agreement  between  HUD  and  the  City  and 
County  of  San  Francisco  contains  very  stringent  limitations  on 
the  use  of  Model  Cities  funds.   It  spells  out  in  soma  detail  the 
City's  obligation  to  assure  that  funds  are  used  only  for  costs 
which  HUD  determines  are  applicable  to  the  agreement.   It  is  in 
this  context  that  we  reviewed  the  standard  agreement.   The 
changes  recommended  are  discussed  as  they  appear  in  the  contract, 

(1)   On  line  14,  page  1,  of  the  contract  originally  sub- 
mitted to  us  for  review  (hereafter  referred  to  as  the  original 
contract),  the  Mayor's  authority  to  enter  into  agreements  with 
operating  agencies  was  cited  as  Ordinance  No.  168-72.   In  fact, 
the  Ordinance  described  is  Ordinance  No.  211-71,  and  that  is 
the  citation  used  in  the  contract  as  finally  drafted. 
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(2)  We  recommend  addition  of  the  phrase,  "to  another 
line  item  to  the  first  sentence  in  Section  202,  line  17, 
page  4  of  the  original  agreement  in  order  to  make  it  very 
clear  that  the  authority  to  transfer  up  to  10  per  cent  of  any 
line  item  was  limited  to  the  authority  to  transfer  up  to  10 
per  cent  of  any  line  item  to  another  item  already  in  the  bud- 
get. 

(3)  The  first  significant  change  involved  Section  301, 
relating  to  suspension  and  termination.  We  recommended  the 
addition  of  a  provision  for  suspension  of  services  or  payments 
to  the  operating  agency  by  the  Mayor  in  emergency  situations. 

As  originally  drafted,  the  agreement  provided  only  for 
suspension  or  termination  of  funds  to  an  operating  agency  after 
a  complicated  and  obviously  time  constiming  process,  which 
included  two  different  referrals  of  the  proposed  suspension  or 
termination  to  the  Citizen  Participation  Unit  in  the  Model 
Neighborhood  Area  prior  to  action.  Since  large  sums  of  Model 
Cities  funds  could  be  expended  for  an  improper  purpose  in  the 
time  that  it  would  take  to  move  to  suspend  or  terminate  under 
the  original  provision,  we  felt  it  necessary  to  give  the  Mayor 
the  power  to  suspend  on  an  emergency  basis  under  certain  limited 
circimstances.  To  this  end  we  drafted  a  provision  for  immedi- 
ate suspension  of  services  or  payments  by  the  Mayor  when  he 
determines  that  there  is  a  serious  risk  (1)  of  injury  to  or 
loss  of  project  funds  or  property,  (2)  of  violation  of  any 
Federal,  State  or  Local  criminal  statute,  or  (3)  of  any  HUD 
program  requirement,  and  that  the  risk  is  serious  enough  to 
outweigh  the  policy  in  favor  of  advance  notice  to  the  operating 
agency  and  the  Citizen  Participation  Unit. 

If  the  operating  agency  does  not  satisfy  the  Model 
Cities  Agency  that  the  emergency  suspension  is  not  necessary, 
the  matter  is  referred  to  the  Citizen  Participation  Unit  and 
the  action  moves  back  into  the  channels  described  in  the  ori- 
ginal contract  for  processing  a  termination  or  suspension. 
Just  as  in  the  original  contract,  the  Citizen  Participation 
Unit  makes  a  recommendation  to  the  Mayor  as  to  whether  the 
Mayor  should  continue  to  suspend  or  to  terminate  payments  or 
to  cancel  the  suspension  or  termination  proceeding. 

(4)  A  second  change  we  recommended  in  Section  301  was 
for  the  purpose  of  clarifying  the  role  of  the  Citizen  Partici- 
pation Unit  at  the  time  final  action  on  suspension  or  termina- 
tion is  taken.  As  mentioned  above,  the  contract  provides  that 
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the  Citizen  Participation  Unit  will  make  a  recommendation  to 
the  Mayor  regarding  final  action  on  the  proposed  suspension 
or  termination.  The  original  contract  went  on  to  say, 

"After  the  Citizen  Participation  Unit  has 
made  its  recommendation  to  the  Mayor,  the  Mayor 
shall  direct  the  CDA  Director  to  begin  or  not 
begin  suspension  or  termination  of  payments," 

The  quoted  sentence  gives  no  indication  of  the  kind  of 
consideration  the  Mayor  must  give  to  the  recommendation  of  the 
Citizen  Participation  Unit.  We  thought  his  responsibilities 
and  the  role  of  the  Citizen  Participation  Unit  should  be 
spelled  out  more  clearly  so  as  to  avoid  misunderstandings  later, 
so  we  recommended  this  provision  be  substituted: 

"In  making  the  final  decision  to  suspend, 
continue  suspension,  or  terminate  service  or  pay- 
ments, the  Mayor  shall  give  great  weight  to  the 
recommendations  of  the  Citizen  Participation  Unit. 
While  the  Mayor  has  the  ultimate  responsibility 
for  suspension  or  termination  of  payments,  he 
shall  not  approve  continuation  of  payments  with- 
out the  concurrence  of  the  Citizen  Participation 
Unit." 

We  believe  that  this  provision  is  consistent  with  the 
responsibility  of  the  Citizen  Participation  Unit,  by  virtue  of 
City  Ordinance  No.  59-71,  for  setting  priorities  and  approving 
projects  funded  under  the  Model  Cities  program  in  that  once 
suspension  or  termination  proceedings  are  begun,  the  Mayor  can- 
not continue  the  project  without  the  concurrence  of  the  Citizen 
Participation  Unit. 

Since  the  City  receives  Model  Cities  money  directly 
from  HUD,  the  City  is  accountable  to  HUD  for  proper  use  of 
Model  Cities  money,  of  course.   Because  of  the  City's  fiscal 
responsibilities,  we  provided  that  the  Mayor  is  obligated  to 
give  "great  weight"  to  the  recommendation  of  the  Citizen  Parti- 
cipation Unit,  but  that  the  Mayor  has  ultimate  responsibility 
for  termination  or  suspension.   This  is  in  no  way  inconsistent 
with  the  responsibility  of  the  Citizen  Participation  Unit  for 
setting  priorities  and  approving  projects. 

(5)   Section  401  deals  with  how  the  grant  can  be  used. 
In  the  original  contract.  Subsection  C  provided  that  payments 
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disbursed  by  the  Model  Cities  Agency  could  not  be  used  for  the 
purchase  of  ineligible  items,  "without  mutual  consent  of 
parties."  We  recommended  that  "without  mutual  consent  of 
parties"  be  stricken  from  the  contract  as  misleading,  since 
it  implies  that  the  Model  Cities  Agency  could  consent  to  use 
of  program  funds  for  an  ineligible  item.  The  only  way  the 
Model  Cities  Agency  could  consent  to  payment  for  a  noneligible 
item  under  HUD  standards  is  if  the  Board  of  Supervisors  were 
to  appropriate  funds  to  cover  the  item,  and  the  Board  has  not 
appropriated  money  to  cover  items  not  eligible  under  HUD  stand- 
ards. 

(6)  Section  401  of  the  original  contract  goes  on  in 
Subsection  F,  paragraph  2,  to  describe  costs  for  which  project 
funds  shall  not  be  obligated: 

"Costs  incurred  with  respect  to  any  action 
of  the  project  after  the  CDA  or  the  Citizen 
Participation  Unit  has  requested  that  the  Operat- 
ing Agency  furnish  data  concerning  such  action 
prior  to  proceeding  further,  unless  and  until 
the  Operating  Agency  is  thereafter  advised  by 
the  CDA  that  the  CDA  and/or  the  Citizen  Partici- 
pation Unit  have  no  objection  to  so  proceeding," 
(Emphasis  added.,) 

The  phrase  we  recommended  be  eliminated  is  underlined 
in  the  section  as  quoted  above.   (In  the  final  draft,  we  added 
"has"  to  make  the  sentence  complete  after  the  deletion.) 
Essentially,  our  concern  here  was  the  same  as  our  concern  in 
Section  301,  having  to  do  with  suspension  or  termination. 
Since  the  City  is  ultimately  responsible  for  the  use  of  the 
HUD  Model  Cities  money  which  supports  these  projects,  the 
Model  Cities  Agency  (CDA)  simply  cannot  give  the  Citizen  Parti- 
cipation Unit  authority  to  overrule  the  Model  Cities  Agency  by 
giving  the  operating  agency  permission  to  proceed  when  the 
Model  Cities  Agency  has  requested  data  concerning  some  action 
of  the  project.   That  permission  must  be  given  by  the  Model 
Cities  Agency  if  it  is  to  remain  accountable  to  HUD  for  proper 
use  of  funds. 

In  this  connection,  we  refer  you  to  Section  202  of  the 
Agreement  between  HUD  and  the  City  and  County  of  San  Francisco. 
It  provides  that  grant  funds  cannot  be  disbursed  in  payment  of 
costs  incurred  with  respect  to  any  action  after  HUD  has  requested 
that  the  City  furnish  data  concerning  such  action  prior  to 
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proceeding  with  the  action.   Since  the  City  has  agreed  not  to 
continue  to  incur  costs  under  the  grant  from  HUD  when  there  is 
a  request  from  HUD  for  data  concerning  any  particular  action 
until  HUD  gives  permission  to  proceed  with  the  program,  the 
City  cannot  agree  to  let  an  operating  agency  continue  to  incur 
costs  to  be  paid  from  the  HUD  grant  until  the  permission  from 
HUD  is  received.   If  the  deletion  described  above  is  not  made, 
the  situation  could  arise  where  the  Citizen  Participation  Unit 
approves  continuation  of  a  project  which  HUD  has  said  should 
not  incur  further  costs  until  the  City  is  given  further 
approval.  This  would  mean  that  the  City  would  have  to  pick  up 
the  costs  which  would  not  be  reimbursed  by  HUD,  and  this  is 
not  possible  since  the  Board  of  Supervisors  has  not  appropriated 
funds  to  cover  costs  not  reimbursable  under  the  Model  Cities 
Grant  from  HUD. 

(7)  The  final  change  we  recommended  was  in  Section  405 
which  lists  the  costs  for  which  contract  funds  may  not  be  dis- 
bursed.  Subsection  B  provides  that  contract  funds  cannot  be 
used  for  ineligible  costs,  "unless  consented  to."  Our  objection 
to  "unless  consented  to"  is  the  same  as  our  objection  to  the 
phrase,  "without  mutual  consent  of  parties"  in  Section  401(c), 
which  is  discussed  above  as  item  (4).   The  Model  Cities  Agency 
simply  cannot  consent  to  payment  for  an  item  not  eligible  under 
HUD  standards  without  prior  certification  as  to  availability  of 
funds  by  the  City's  Controller,  and  the  City's  Controller  can- 
not certify  that  such  funds  are  available  if  they  are  not  appro- 
priated by  the  Board  of  Supervisors  for  the  specific  purpose. 

I  believe  these  were  all  of  the  changes  in  the  contract 
recommended  by  this  office  in  the  course  of  reviewing  the  con- 
tract for  form.  If  you  have  any  further  questions ,  please  let 
us  know. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr,  R,  Spencer  Steele 

Zoning  Administrator 

Department  of  City  Planning 

100  Larkin  Street 

San  Francisco,  California  94102 

Subject:  2468-2470  Filbert  Street 

Assessor's  Block  513,  Lot  9A 
Appeal  No.  5988 

Dear  Mr.  Steele: 

This  is  in  reference  to  your  request  for  an  opinion 
concerning  a  third  dwelling  unit  in  the  above  property  which 
is  situated  in  an  R-1  district. 

Your  first  question  asked  whether  a  "housekeeping  room," 
as  defined  by  former  Housing  Code  Section  203.8,  can  be  con- 
sidered a  "dwelling  unit,"  as  defined  by  City  Planning  Code 
Section  102.7  prior  to  its  1968  amendment,  which  specifically 
included  "housekeeping  rooms"  within  the  definition  of  "dwelling 
units." 

Prior  to  1968,  a  "dwelling  unit"  was  defined  as  "a  room 
,  ,  .  that  is  designed  for,  or  is  occupied  by,  one  (1)  family 
doing  its  own  cooking  therein  and  having  only  one  (1)  kitchen." 
(City  Planning  Code  §102.7.) 

"Family"  was  defined  as  "One  (1)  or  more  persons  occupy- 
ing the  premises  and  living  therein  as  a  single  and  separate 
housekeeping  unit." 

The  Housing  Code  definition  of  "housekeeping  room"  which 
was  effective  until  July  1962  (§203.8)  was  as  follows:   "A 
room  used  for  sleeping  purposes  in  a  building,  apartment  house 
or  hotel  and  which  is  provided  with  an  approved  kitchen  unit  as 
set  forth  in  Section  705(c)."   In  1962  that  section  was  amended, 
and  "dwelling"  was  substituted  for  the  word  "building,"  The 
definition  has  since  been  deleted. 
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Therefore,  any  unit  which  would  meet  the  former  Housing 
Code  Section  203.8  would  also  qualify  as  a  "dwelling  unit"  as 
defined  by  City  Planning  Code  Section  102.7  prior  to  its  1968 
amendment . 

As  both  the  City  Planning  Code  and  the  Housing  Code  were 
promulgated  for  similar  general  purposes;  viz.,  the  protection 
of  the  public  health  and  safety,  there  should  be  no  legal 
objection  if  a  unit  which  fulfills  the  requirement  of  a  "house- 
keeping unit"  under  one  also  fits  the  definition  of  a  "dwelling 
unit"  under  the  other,  when  the  reasonable  end  of  both  codes  is 
to  "protect  and  promote  the  existence  of  sound  and  wholesome 
residential  buildings,  dwelling  units  and  neighborhoods." 
(Housing  Code  §101.) 

Your  second  question  was  whether  the  City  Planning 
Department  may  proceed  with  enforcement  action  against  the  code 
violation  contained  in  the  above  premises  if  the  Board  of  Permit 
Appeals'  interpretation  was  erroneous. 

The  case  of  City  and  County  of  San  Francisco  v.  Padilla. 
23  C.A.3d  388,  which  was  decided  in  February  of  this  year,  held 
that  where,  as  appears  to  be  the  case  in  this  matter,  the  Board 
of  Permit  Appeals  had  no  jurisdiction  to  grant  a  zoning  variance 
(which  is,  in  substance,  what  they  did  in  this  instance),  and 
where  the  property  owner  did  not  apply  to  the  Zoning  Administrator 
for  a  variance,  the  decision  of  the  Board  of  Permit  Appeals  would 
not  be  res  judicata.   Hence,  its  decision  is  subject  to  collateral 
attack  by  means  of  an  action  to  abate  a  public  nuisance  and  for 
injunctive  relief. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Honorable  Dianne  Feinstein 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  File  367-72;  Proposed  Ordinance 
Amending  Delinquency  Prevention 
Commission  Ordinance  to  Authorize 
Appointment  of  Youth  Representatives 
Thereto  and  to  Stagger  Terms  of 
Members  Thereof 

Dear  Mrs,  Feinstein: 

In  accordance  with  your  recent  request,  enclosed  is  a 
draft  of  a  proposed  ordinance  amending  Sections  20.50  and 
20.51  of  the  San  Francisco  Administrative  Code  to  provide  for 
the  appointment  of  youth  representatives  to  the  Delinquency 
Prevention  Commission  and  providing  for  staggered  terras  of  the 
other  members  of  said  Commission, 

However,  as  I  advised  the  Social  Services  Committee  at 
its  meeting  of  October  17,  1972,  it  is  my  opinion  that  the 
proposed  amendment  conflicts,  in  part,  with  the  enabling  legis- 
lation under  which  the  Delinquency  Prevention  Commission  of  the 
City  and  County  of  San  Francisco  was  created  and  conflicts,  in 
part,  with  provisions  of  the  Government  Code  of  the  State  of 
California  applicable  to  said  Delinquency  Prevention  Commission, 

In  establishing  said  commission  in  1968,  the  Board  of 
Supervisors  elected  to  proceed  under  authority  vested  in  it 
by  the  provisions  of  Section  535.5  of  the  Welfare  and  Institu- 
tions Code.   Said  section  provides,  in  part,  that  the  members 
of  said  commission  shall  serve  for  four  year  terms  and  upon  a 
vacancy  occurring  in  the  membership  in  the  commission  for  any 
reason  other  than  the  expiration  of  a  term  of  office,  the 
appointee  to  fill  such  vacancy  shall  hold  office  for  the  unex- 
pired term  of  his  predecessor.   In  my  opinion,  this  language 
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absolutely  precludes  the  staggering  of  terms  of  the  oentbership 
of  the  cocanission. 

In  addition,  Section  1020  of  the  Government  Code  pro- 
vides that  "a  person  is  incapable  of  holding  a  civil  office 
if  at  the  time  of  his  election  or  appointment  he  is  not  18 
years  of  age  and  a  citizen  of  the  State."  Vhere  there  are  no 
age  standards  governing  the  qualifications  of  members  of  a 
delinquency  prevention  commission  established  pursuant  to 
state  law,  the  provisions  of  Government  Code  Section  1020, 
relating  to  the  disqualification  from  office  of  public  ofricers 
must  be  read  in  conjunction  with  the  enabling  state  legisla- 
tion,  (Candlestick  Properties.  Inc.  v.  San  Francisco  Bay  Con- 
servation and  Development  Cocmission  (1970)  11  Cal.App.3d  557, 
568.)  Accordingly,  in  my  opinion,  the  provisions  of  Section 
1020  of  the  Government  Code  preclude  the  appointment  of  per- 
sons under  18  years  of  age  to  membership  on  a  delinquency 
prevention  commission  established  pursuant  to  Section  535.5  of 
the  Welfare  and  Institutions  Code. 

In  the  light  of  the  foregoing  I  am  unable  to  approve 
the  enclosed  ordinance  as  to  legality,  but  have  approved  said 
ordinance  as  to  form  only,  so  as  to  permit  consideration  of 
the  proposed  ordinance  by  the  Board  of  Sup>ervisors. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Robert  J,  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  What  Action,  If  Any,  Can  Be  Taken  to 
Prevent  Demonstrators  from  Carrying 
Artificial  Weapons  at  Demonstrations? 

Dear  Mr.  Dolan: 

This  is  in  response  to  Supervisor  Kopp's  request  for 
an  opinion  from  this  office  as  to  what  action,  if  any,  can  be 
legally  taken  by  the  City  and  County  of  San  Francisco  to  pre- 
vent realistic  flaunting  of  artificial  weapons  at  public 
demonstrations.  Supervisor  Kopp  specifically  referred  to  per- 
sons marching  in  front  of  a  consulate  carrying  papier  mache 
weapons,  brandishing  them  in  front  of  police  officers  assigned 
to  control  the  crowd,  and  firing  imaginary  shots  at  the  police. 

In  an  analysis  of  this  problem,  there  are  two  consider- 
ations. The  first  is  the  right  to  freedom  of  expression  as 
provided  in  the  First  Amendment  to  the  United  States  Constitu- 
tion, The  second  is  the  right  of  the  state  to  legislate  for 
the  safety  of  the  public  under  the  police  power,   (See 
Brandenburg  v.  Ohio.  395  U.S.  444.) 

In  the  event  the  flaunting  of  artificial  weapons  causes 
apprehension  in  the  police  because  the  police  believe  the 
weapon  to  be  real  and  thus  interferes  with  the  performance  of 
police  duties,  such  conduct  would  constitute  a  violation  of 
Section  148  of  the  Penal  Code,  which  prohibits,  inter  alia, 
wilful  obstruction  of  a  public  officer  in  the  discharge  of  his 
duties.  Also,  if  the  flaunting  of  artificial  weapons  is  sub- 
stantial and  realistic  enough  to  frighten  citizens  and  stimu- 
late a  panic  response,  the  conduct  would  constitute  disturbing 
the  peace  in  violation  of  Section  415  of  the  Penal  Code;  and 
such  conduct  could  also  possibly  constitute  an  incitement  to 
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riot  in  violation  of  the  provisions  of  Section  404,6  of  the 
Penal  Code. 

However,  if  the  pointing  of  the  artificial  weapons  would 
not  cause  an  apprehension  in  the  mind  of  a  reasonable  man  in 
the  position  of  a  police  officer  that  the  gun  was  real  and  was 
not  of  such  a  realistic  nature  as  to  cause  a  disturbance  of  the 
peace  or  an  incitement  to  riot  and  if,  therefore,  the  only 
significance  of  the  activity  is  symbolic;  i.e.,  designed  to 
register  dissent,  to  stimulate  critical  thought  and  to  motivate 
change,  then  such  conduct  must  be  accorded  the  protection 
guaranteed  freedom  of  expression  and  speech  under  the  First 
Amendment  of  the  Constitution  of  the  United  States.  See  Cox  v. 
Louisiana.  379  U.S.  536;  Tinker  v.  Pes  Moines  Independent  School 
District.  393  U.S.  503;  Cohen  v.  California.  403  U.S.  15. 

You  are  accordingly  advised  that  if  the  conduct  of 
flaunting  artificial  weapons  transcends  constitutionally  pro- 
tected activity  in  the  manners  above  described,  there  is  already 
sufficient  statutory  authority  to  punish  such  conduct.  On  the 
other  hand,  if  such  activity  merely  embodies  the  symbolic 
expression  of  ideas  and  has  no  such  disruptive  consequences,  then 
such  activity  is  constitutionally  protected  and  cannot  be  cur- 
tailed either  by  statute  or  by  ordinance, 

I  am  sending  a  copy  of  this  letter  to  the  Chief  of  Police 
for  his  information  and  guidance. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Philip  P.  Engler,  Acting  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Memorandum  of  Understanding 

Between  Firefighter  Local  798 
and  the  Fire  Commission 

Dear  Mr.  Engler: 

This  is  in  reply  to  your  request  for  my  advice  as  to 
what  action  the  Board  of  Supervisors  should  take  regarding  the 
aforementioned  memorandum.  Attached  to  your  letter  is  a  pro- 
posed resolution,  which  if  adopted,  would  provide  for  approval 
of  the  agreement  by  the  Board  of  Supervisors. 

The  memorandum  of  understanding  in  question  purports  to 
be  an  agreement  between  Local  798,  the  Mayor,  the  Fire  Commis- 
sion and  the  Board  of  Supervisors,  the  latter  three  collectively 
referred  to  as  the  "employer." 

The  substantive  provisions  of  the  agreement  are  recogni- 
tion, obligation  to  meet  and  confer,  grievance  procedure  and 
impasse  procedure. 

In  my  Letter  Opinion  No,  70-65  dated  November  24,  1970, 
it  was  pointed  out  that  Section  3501(c)  of  the  Government  Code 
(Meyers -Milias -Brown  Act)  was  explicit  in  enumerating  the 
bodies  within  this  state  which  are  considered  "public  agencies" 
for  the  purposes  as  set  forth  in  the  Act  and  that  it  was  my 
opinion  said  definition  did  not  include  a  commission  of  a  local 
public  entity. 

The  conclusion  reached  was  that  "formal  recognition"  as 
defined  in  Section  3501(b)  of  the  Meyers -Milias -Brown  Act  was 
to  be  granted  by  the  public  employer,  which  is  the  City  and 
County  of  San  Francisco,  and  not  by  a  commission  of  the  local 
public  agency  such  as  the  Police  Commission. 
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By  passing  the  resolution  in  question  approving  the 
memorandum,  the  Board  of  Supervisors  would  grant  formal  recog- 
nition to  Local  798.   Such  action  would  also  approve  the  other 
sections  in  the  memorandum  and,  unless  the  resolution  was 
adopted  unanimously  by  the  Board  of  Supervisors,  it  would  be 
referred  to  committee  for  public  hearings. 

In  Letter  Opinion  No.  71-78,  dated  November  30,  1971, 
the  Board  of  Supervisors  inquired  into  the  appropriateness  of 
their  approving  the  memorandum  of  understanding  betv/een  the 
San  Francisco  Police  Officers'  Association  and  the  Police  Com- 
mission. 

The  memorandum  of  the  police  officers  was  concerned  with 
matters  which  were  essentially  administrative  and  therefore 
within  the  authority  of  the  Police  Commission,   It  was  concluded 
that  the  submission  of  the  police  officers'  agreement  to  the 
Board  of  Supervisors  for  approval  and  to  the  Legislative  and 
Personnel  Committee  for  public  hearings  would  be  contrary  to 
Section  2,401  of  the  Charter  in  that  such  action  would  "dictate, 
suggest  or  interfere"  with  the  administrative  affairs  of  the 
Police  Department, 

With  the  exception  of  "Recognition"  and  the  "Impasse 
Procedure"  the  remainder  of  the  memorandum  in  question  appears 
to  deal  with  matters  which  are  administrative  in  nature  and 
therefore  come  within  the  authority  of  the  Fire  Commission, 

Accordingly,  it  is  my  opinion  that  it  would  be  contrary 
to  the  provisions  of  Section  2.401  of  the  Charter  for  the 
Board  of  Supervisors  to  hold  hearings  on  those  purely  admin- 
istrative affairs  of  the  Fire  Commission  for  the  purpose  of 
approving  said  memorandum. 

It  should  be  pointed  out  with  regard  to  the  granting  of 
formal  recognition  to  Local  798  that  this  could  be  accomplished 
by  the  Board  of  Supervisors  without  becoming  parties  signatory 
to  the  memorandum  of  understanding.   Recognition  could  be 
afforded  by  a  separate  resolution  of  the  Board  of  Supervisors 
as  was  done  with  the  San  Francisco  Police  Officers  Association 
and  the  Officers  for  Justice  in  Resolution  No.  9-71,  approved 
January  13,  1971. 

Attached  to  your  correspondence  is  a  copy  of  a  letter 
from  the  attorneys  for  Local  798  espousing  the  proposition  that 
the  delegation  of  legislative  or  discretionary  authority  by  the 
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Board  of  Supervisors,  commissions  or  officers  is  "constitutional. 
This  letter  is  submitted  ostensibly  in  support  of  Section  A  of 
the  memorandum  of  agreement  in  question. 

In  essence,  Section  4  of  the  memorandum  would  transfer 
some  of  the  powers  and  duties  vested  in  appointing  officers, 
commissions  and  the  Board  of  Supervisors  by  the  Charter  into 
the  hands  of  an  impartial  third  party  arbitrator. 

There  is  a  fundamental  inconsistency  in  the  memorandum 
of  understanding  in  that  Section  2  thereof  provides  that  the 
parties  agree  to  meet  and  confer  in  good  faith  on  all  matters 
relating  to  employment  conditions  of  the  uniform  force 
"except  as  to  wages  and  employment  conditions  specifically 
governed  by  the  Charter  of  the  City  and  County  of  San  Francisco" 
and  Section  4,  subd,  (d)  provides  that  power  of  the  Board  of 
Supervisors  to  appropriate  funds  is  delegated  to  an  impartial 
arbitrator. 

Article  VI,  Sections  6.100  et  seq.  of  the  Charter,  while 
involving  other  officers,  places  the  basic  responsibility  for 
the  budget  and  fiscal  administration  of  the  City  and  County  in 
the  Board  of  Supervisors. 

While  Section  2  of  the  memorandum  would  seem  to  preclude 
this  financial  aspect  from  the  meeting  and  conferring  process, 
it  is  apparent  that  Section  4  is  intended  to  incorporate  same. 

It  should  be  pointed  out  that  counsel's  letter  in  sup- 
port of  Section  4  of  the  memorandum  (compulsory  binding  arbi- 
tration) cites  as  authority  the  law  of  other  states  which  have 
statutes  providing  for  the  arbitration  process. 

The  only  California  situation  cited  by  counsel  is  that 
which  took  place  in  Vallejo  and  as  counsel  pointed  out,  arbi- 
tration was  accomplished  there  by  means  of  a  charter  amendment 
which  provided  for  such  procedure.   It  is  not  controverted  that 
if  the  City  and  County  of  San  Francisco  had  a  charter  provision 
authorizing  the  utilization  of  compulsory  binding  arbitration 
that  same  could  be  used.   However,  the  fact  remains  that  neither 
the  State  nor  the  City  and  County  at  this  time  have  laws  pro- 
viding for  arbitration. 

Reference  has  been  made  to  the  "constitutionality"  of 
delegating  legislative  or  discretionary  authority  which  has  been 
vested  in  an  officer  or  legislative  body. 
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A  distinction  must  be  made  when  considering  the  delega- 
tion of  legislative  authority  by  the  State  Legislature  to  a 
municipality  or  other  local  body  and  the  delegation  of  legis- 
lative authority  by  a  local  public  entity  to  a  third  party  or 
body.   The  former,  in  certain  enumerated  instances,  is  governed 
by  constitutional  provisions  and  when  the  Constitution  prohi- 
bits said  delegation,  it  follows  that  failure  to  comply  will 
constitute  an  unconstitutional"  act,  McQuillin,  Municipal 
Corporations,  Vol.  2,  Third  Edition,  Sections  4.05,  4.06,  4.08 
and  4.11,  pages  14-34. 

In  the  latter  instance,  however,  while  most  of  the  same 
principles  as  apply  to  delegation  of  state  legislative  author- 
ity apply,  the  delegation  of  legislative  or  discretionary 
authority  by  a  local  public  agency  or  official  is  governed  by 
a  "doctrine  of  law  which  has  been  developed  by  the  courts  in 
this  and  other  states.   Kugler  v.  Yocum  (1968)  69,Cal.2d  371, 
375,  376. 

A  delegation  of  authority  by  a  local  public  agency  under 
this  "doctrine"  may  be  unlawful  but  at  the  present  time  it  would 
not  be  deemed  "unconstitutional," 

The  generally  accepted  principle  that  a  local  public 
entity  or  officer  may  not  delegate  legislative  or  discretional 
authority  has  not  been  overruled  by  the  Kugler  case,  supra . 

In  Kugler.  the  California  Supreme  Court  stated  at  page 
375  as  follows: 

"At  the  outset,  we  note  that  the  doctrine 
prohibiting  delegation  of  legislative  power, 
although  much  criticized  as  applied  ...  is 
well  established  in  California.  .  .  .  More- 
over,  the  same  doctrine  precludes  delegation 
of  the  legislative  powers  of  a  city  .  .  ." 
(Emphasis  added.) 

The  court  went  on  to  enumerate  the  circumstances  under 
which  legislative  authority  could  lawfully  be  delegated. 

At  pages  375  and  376  the  court  stated: 

"Several  equally  well  established  prin- 
ciples, however,  serve  to  limit  the  scope  of 
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the  doctrine  proscribing  delegations  of  legis- 
lative power.  For  example,  legislative  power 
may  properly  be  delegated  if  channeled  by  a 
sufficient  standard.   ' It  is  well  settled  that 
the  legislature  may  commit  to  an  administrative 
officer  the  power  to  determine  whether  the  facts 
of  a  particular  case  bring  it  within  a  rule  or 
standard  pre-ziously  established  by"  the  legislature. 
.  .  ,'  (Citations.) 

"A  related  doctrine  holds:   'The  essentials 
of  the  legislative  function  are  the  determination 
and  formulation  of  the  legislative  policy^ 
Generally  speaking,  attainment  of  the  ends,  includ- 
ing how  and  by  what  means  they  are  to  be  achieved, 
may  constitutionally  be  left  in  the  hands  of  others. 
The  Legislature  may,  after  declaring  a  policy  and 
fixing  a  primary  standard,  confer  upon  executive 
or  administrative  officers  the  "power  to  fill  up 
the  details"  by  prescribing  administrative  rules 
and  regulations  to  promote  the  purposes  of  the 
legislation  and  to  carry  it  into  effect  .  .  .  ' 
(First  Industrial  Loan  Co,  v.  Daughtery  (1945) 
26  Cal.2d  545,  549  [159  P. 2d  921].)  .  .  .  [A  case 
involving  the  State's  Industrial  Loan  Act.] 

"We  have  said  that  the  purpose  of  the  doc- 
trine that  legislative  power  cannot  be  delegated 
is  to  assure  that  'truly  fundamental  issues  [will] 
be  resolved  by  the  Legislature'  and  "tKat  a  grant 
of  authority  [is]  ,  .  .  accompanied  by  safeguards 
adequate  to  prevent  its  abuse.'   (Citations.) 
This  doctrine  rests  upon  the  premise  that  the 
legislative  body  must  itself  effectively  resolve 
the  truly  fundamental  issues.   It  cannot  escape 
responsibility  by  explicitly  delegating  that 
function  to  others  or  by  failing  to  establish  an 
effective  mechanism  to  assure  the  proper  imple- 
mentation of  its  policy  decisions.  '   (Emphasis 
added.) 

In  reviewing  these  cases  it  is  apparent  that  a  legis- 
lative body  may,  after  the  formulation  of  legislative  policy, 
delegate  such  authority  as  is  necessary  to  determine  whether 
facts  exist  to  bring  a  case  within  a  previously  established 
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legislative  policy  or  such  authority  as  is  necessary  to  fill 
in  the  details  to  promote  the  legislation  already  passed. 

It  is  equally  apparent  that  the  legislative  body  must 
itself  resolve  the  truly  fundamental  issues  involved. 

Section  4(d)  of  the  memorandum  of  understanding  reads 
as  follows : 

"The  authority  granted  to  the  Employer  by 
the  Charter  with  respect  to  any  issue  which  may 
involve  a  substantial  expenditure  of  City  funds 
or  an  appropriation  by  the  Board  of  Supervisors 
is  hereby  delegated  to  the  impartial  arbitrator 
subject  to  the  hereinbelow  specified  guidelines, 
which  the  arbitrator  is  required  to  follow.  The 
arbitrator  shall  base  his  findings ,  opinion  and 
order  upon: 

"1.  The  lawful  authority  of  the  Employer; 

"2.  The  interests  and  welfare  of  the  public; 

"3,  A  comparison  of  conditions  of  employment 
of  the  uniformed  forces  of  the  Department  with 
the  conditions  of  employment  of  other  employees 
performing  similar  services  and  with  other 
employees  generally  in  public  and/or  private 
employment  in  comparable  communities; 

"4.  Such  other  factors,  not  confined  to  the 
foregoing,  which  are  normally  or  traditionally 
taken  into  consideration  in  the  determination  of 
employment  conditions  through  voluntary  collective 
bargaining,  mediation,  fact  finding,  and  arbi- 
tration between  the  parties,  in  the  public  service 
or  in  private  employment." 

The  "truly  fundamental  issue"  involved  here  is  the 
authorizing  of  a  third  party  arbitrator  to  make  appropriations 
to  provide  employment  benefits  for  the  members  of  the  Fire 
Department  based  upon  the  criterion  as  set  forth  in  Section  4 
of  the  Memorandum  of  Understanding.   This  formulation  of  legis- 
lative policy  rests  entirely  in  the  hands  of  the  legislative 
body  or,  as  in  this  case,  the  Board  of  Supervisors.   Obviously, 
at  this  time,  no  such  policy  as  stated  above  exists  in  the  City 
and  County  of  San  Francisco, 
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When  said  policy  has  been  legislatively  promulgated 
then,  if  desired,  sufficient  standards  and  safeguards  could 
also  be  established  permitting  the  delegation  of  authority  as 
is  necessary  to  promote  the  purposes  of  the  legislation. 

In  order  for  an  arbitration  plan  such  as  this  to  work, 
there  would  first  have  to  be  formulated  by  the  Board  of  Super- 
visors, in  the  form  of  ordinance  or  resolution,  a  policy 
whereby  the  Board  would  be  bound  to  appropriate  funds  to  pro- 
vide for  similar  "conditions  of  employment"  for  the  uniform 
forces  as  provided  in  comparable  communities  through  the 
implementation  of  the  voluntary  collective  bargaining  process. 

Article  VI,  Section  6.100  et  seq.  of  the  Charter  sets 
forth  a  comprehensive  plan  for  the  handling  of  the  budget  and 
fiscal  administration  of  the  City  and  County  of  San  Francisco. 
In  these  sections  various  powers  and  duties  are  vested  in 
department  heads,  appointed  officers  and  commissions,  the  Mayor 
and  the  Board  of  Supervisors. 

Working  benefits  of  any  type  are  to  be  allowed  members 
of  the  Fire  Department  only  as  provided  for  in  the  Charter. 
(§8. 405(c).) 

Neither  of  the  above  two  Charter  provisions  contain  any 
language  which  would  be  indicative  of  an  intention  or  policy 
on  the  part  of  the  officers  and  the  Board  of  Supervisors  to 
delegate  the  pertinent  powers  and  duties  regarding  working 
benefits  and  the  appropriation  of  funds  for  same  to  any  other 
person  or  body. 

In  California,  the  general  rule  is  that  an  ordinance 
cannot  conflict  with,  exceed  or  limit  the  effect  of  a  charter 
provision.   (Hartford  Ace,  etc.  Co.  v.  City  of  Tulare  (1947) 
30  Cal.2d  832,  835,  836;  Luxor  Cab  Co.  v.  Cahill  (19/1)  21  C.A. 
3d  551,  557.) 

The  Charter  presently  contains  comprehensive  and 
explicit  provisions  governing  working  benefits  and  the  appro- 
priation of  funds  for  the  operation  of  the  various  City  depart- 
ments. 

Based  upon  the  foregoing,  it  is  my  opinion  that  under 
the  present  circumstances  the  adoption  of  legislation  by  the 
Board  of  Supervisors  declaring  as  policy  the  appropriation  of 
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funds  for  members  of  the  Fire  Department  based  upon  a  compari- 
son of  employment  conditions  of  other  employees  doing  similar 
Work  in  comparable  communities  and  other  factors  traditionally 
taken  into  consideration  in  the  collective  bargaining  process 
would  be  invalid  inasmuch  as  it  would  be  in  direct  conflict 
with  the  pertinent  charter  provisions  which  provide  otherwise. 

Accordingly,  since  the  law  is  clear  that  the  legislative 
body  must  formulate  legislative  policy  before  standards  and 
safeguards  can  be  promulgated  to  permit  the  delegation  of  any 
authority  and  since  the  law  and  the  Charter  prohibit  the  formu- 
lation of  a  policy  which  v/ould  authorize  an  impartial  arbi- 
trator to  appropriate  funds,  it  is  my  opinion  that  the  provi- 
sions of  Section  4(d)  of  the  memorandum  of  understanding  could 
not  legally  be  made  operative  by  the  Board  of  Supervisors. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 
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DOCUMENTS  DEPT. 

SAM  f:^;/.;:ci3CO 

PUBLIC   L1CR/~RY 

Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Commission  of  Animal  Control  and 
Welfare;  Status  Thereof 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  request  for  an  opinion 
with  respect  to  the  Commission  of  Animal  Control  and  Welfare. 
Your  questions  and  my  answers  are  as  follows: 

1.  Is  it  legally  proper  for  the  Board  of  Super- 
visors to  create  a  commission,  and  a  depart- 
ment under  it ,  which  is  not  placed  under  the 
Chief  Administrative  Office  or  the  Mayor? 

The  powers  vested  in  the  Board  of  Supervisors  are  set 
forth  in  Section  2.101  of  the  Charter.   In  gtmeral.  Section 
2.101  vests  in  said  Board  all  of  "the  powers  of  the  city  and 
county,  except  the  powers  reserved  to  the  people  or  delegated 
to  other  officials,  boards  or  commissions  by  this  charter." 
With  respect  to  the  creations  of  new  departments  of  the  City 
and  County,  Section  2.101  specifically  empowers  the  Board  of 
Supervisors  to  create  such  new  departments  subject  to  the 
following  limitations: 

(1)  The  creation  of  any  such  department  must  be  recom- 
mended either  by  the  Mayor  or  the  Chief  Administrative 
Officer,  and  (2)  upon  its  creation  such  department  must  be 
placed  either  under  the  Chief  Administrative  Officer  or  under 
a  commission  appointed  by  the  Mayor.  With  respect  to  the 
creation  of  commissions  of  the  City  and  County,  there  is  no 
specific  reference  thereto,  either  in  Section  2,101  or  in  any 
other  section  of  the  Charter,  hence  the  creation  of  such  a 
commission  by  the  Board  of  Supervisors  would,  in  my  opinion. 
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be  within  the  residual  power  vested  in  the  Board  of  Supervisors 
by  the  provisions  of  Section  2.101.   But  where  the  Board  of 
Supervisors  simultaneously  creates  a  commission  and  a  depart- 
ment and  places  said  department  under  said  commission,  the 
limitations  of  Section  2.101  with  respect  to  the  power  of  the 
Board  to  create  departments  are  applicable  and  the  newly 
created  commission  must  be  placed  under  the  Mayor.  Accord- 
ingly, in  answer  to  your  first  question,  in  my  opinion,  it  is 
not  legally  proper  for  the  Board  of  Supervisors  to  create  a 
commission,  and  a  department  under  it,  which  is  not  placed 
under  the  Mayor, 

2,   Is  the  Commission  of  Animal  Control  and 

Welfare  an  administrative  agency  of  the  City 
and  County  which  can  properly  exercise  its 
functions  as  an  agency  under  the  direct  and 
sole  jurisdiction  of  the  legislative  body, 
the  Board  of  Supervisors? 

An  "administrative  agency"  has  been  defined  as  "an 
agency  of  the  sovereign  power  charged  with  administering 
particular  legislation."   (Black's  Law  Dictionary.  4th  Ed.) 
The  Commission  of  Animal  Control  and  Welfare  as  created  by 
ordinance  of  the  Board  of  Supervisors  is  empowered,  inter 
alia,  to  provide  for  the  establishment  and  maintenance  of  an 
Animal  Control  Center  and  to  provide  policy  guidelines  for 
said  Center.   (Health  Code,  §53(c).)  The  Center,  in  turn,  is 
empowered  to  take  up  and  impound  animals  which  are  in  viola- 
tion of  the  provisions  of  Article  1,5  of  the  Health  Code. 
(Health  Code,  §56(b).)   Said  Commission  is  also  empowered  to 
appoint  a  Director  of  Animal  Control,  who  serves  at  the 
pleasxire  of  said  Commission,  and  to  delineate  his  duties. 
(Health  Code,  §53(b),)   In  addition  to  any  duties  delineated 
by  the  Commission,  the  Director  is  charged  with  responsibility 
for  enforcement  of  the  provisions  of  Article  1,5  of  the  Health 
Code,  for  the  administration  of  animal  licensing  programs  as 
provided  for  by  other  relevant  ordinances,  and  is  required 
to  cooperate  with  the  Health  Officer  in  the  enforcement  of 
animal  quarantine  directives.   (Health  Code,  §55.)  Violation 
of  any  provision  of  Article  1.5  of  the  Health  Code  is  a  mis- 
demeanor.  (Health  Code,  §68.)   In  the  light  of  the  foregoing, 
it  is  clear  that  the  Commission  of  Animal  Control  and  Welfare 
is  an  administrative  agency  of  the  City  and  County. 

As  noted  above,  in  answer  to  your  first  question, 
Section  2.101  vests  the  residual  powers  of  the  City  and  County 
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in  the  Board  of  Supervisors,  and  there  is  no  prohibition  in 
the  Charter  against  the  Board's  creating  an  administrative 
agency  to  function  under  its  jurisdiction  provided  the 
administrative  functions  to  be  exercised  by  such  agency  do  not 
conflict  with  or  duplicate  the  administrative  functions  vested 
in  any  other  office,  board  or  commission  of  the  City  and 
County  by  the  provisions  of  the  Charter.  Accordingly,  in 
answer  to  your  second  question,  in  my  opinion,  the  Commission 
of  Animal  Control  and  Welfare  is  an  administrative  agency  of 
the  City  and  County  which  can  properly  exercise  its  functions 
as  an  agency  under  the  direct  and  sole  jurisdiction  of  the 
Board  of  Supervisors  provided  said  functions  do  not  conflict 
or  duplicate  the  functions  vested  in  any  other  administrative 
agency  of  the  City  and  County  by  the  provisions  of  the  Charter, 

3.  For  purposes  of  appropriating  funds. 
appointing  personnel  and  other  similar 
departmental  functions,  is  the  Commission 
to  be  considered  an  agency  functioning 
separate  and  apart  from  the  Chief  Adminis- 
trative Officer,  the  Mayor,  or  the  Board 
of  Supervisors  so  that,  for  example,  it 
may  initiate  requests  for  supplemental 
appropriations  and  annual  budget  requests 
without  approval  of  a  higher  authority? 

As  noted  above  in  answer  to  your  first  question,  the 
Commission  was  not  created  as  a  separate  department  as  pro- 
vided for  by  the  provisions  of  Section  2.101  of  the  Charter 
and,  as  noted  above  in  answer  to  your  second  question,  said 
Commission  is  an  agency  under  the  jurisdiction  of  the  Board 
of  Supervisors,  who  appoint  the  membership  thereof.  Accord- 
ingly, in  my  opinion,  for  the  purpose  of  appropriating  funds, 
appointing  personnel  and  other  similar  departmental  functions, 
approval  of  the  Board  of  Supervisors  is  required  in  the  same 
manner  such  approval  is  required  with  respect  to  departmental 
functions  of  the  office  of  the  Clerk  of  the  Board  or  of  the 
Assessment  Appeals  Board,  an  administrative  agency  of  the 
City  and  County  which  is  under  the  jurisdiction  of  the  Board 
of  Supervisors. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Ronald  H.  Born,  General  Manager 
Department  of  Social  Services 
585  Bush  Street 
San  Francisco,  California  94108 

Subject:   Old  Age  Security--Responsible 
Relatives  Liability 

Dear  Mr.  Born: 

This  letter  is  in  response  to  your  request  for  an 
opinion  dealing  with  the  required  procedures  for  establish- 
ing and  enforcing  liabilities  of  Responsible  Relatives  of 
recipients  of  Old  Age  Security, 

Sections  12000  and  12001  of  the  Welfare  and  Institu- 
tions Code  provide  for  computation  of  the  liability  as  deter- 
mined by  the  table  set  forth  in  Section  12101,  and  further 
provides  that  the  County  District  Attorney  or  other  civil 
legal  officers  may  maintain  an  action  in  Superior  Court  to 
recover  such  liability  upon  request. 

Section  20.20  of  the  San  Francisco  Administrative  Code 
provides  as  follows : 

"The  board  of  supervisors  does  hereby 
direct  the  city  attorney  to  proceed  to  recover 
from  the  relatives  of  the  recipients  on  all 
old  age  security  payments  made  under  the 
direction  of  the  public  welfare  department  when 
such  legal  action  is  requested  by  the  public 
welfare  department  (Res.  No.  2222  (1939).)" 

In  view  of  the  foregoing  there  is  no  requirement  that 
a  computation  of  Responsible  Relatives  liability  be  submitted 
to  the  Board  of  Supervisors  for  approval. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Honorable  Dianne  Feinstein 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Vehicle  Mufflers;  Proposed  Legislation 
Prohibiting  Sale  or  Use  Thereof  If  In 
Excess  of  State  Noise  Standards 

Dear  Supervisor  Feinstein: 

This  is  in  response  to  your  request  that  legislation 
be  drafted  which  would  prohibit,  within  the  City  and  County,  the 
sale  or  use  of  vehicle  mufflers  which  emit  or  amplify  noise  in 
excess  of  the  present  State  standards. 

As  a  chartered  city  and  county,  San  Francisco  may  make 
and  enforce  within  its  limits  all  local,  police,  sanitary  and 
other  ordinances  and  regulations,  provided  that  they  are  not  in 
conflict  with  general  laws.   (Cal.  Const.,  art.  XI,  §7.) 

With  respect  to  motor  vehicle  exhaust  systems,  the 
Vehicle  Code  requires  that  every  motor  vehicle  subject  to 
registration  shall  at  all  times  be  equipped  with  an  adequate 
muffler  in  constant  operation  and  properly  maintained  to  pre- 
vent any  excessive  or  unusual  noise,  and  no  muffler  or  exhaust 
system  may  be  equipped  with  a  cutout,  bypass,  or  similar  device. 
(S27150.)   Sections  27150.1,  27150.2  and  27150.3  of  the  Vehicle 
Code  prohibit  the  sale,  offer  for  sale,  or  installation  of  a 
motor  vehicle  exhaust  system,  or  part  thereof,  including  a 
muffler,  unless  it  meets  regulations  and  standards  for  the 
certification  of  vehicular  exhaust  systems  based  solely  on  noise 
standards  consistent  with  the  total  vehicle  noise  levels  set  by 
Sections  23130  and  23130.5  of  the  Code.   (See  attachments.) 
Said  regulations  and  standards  do  not  now  exist  but  are  to  be 
adopted  by  the  Commissioner  of  the  California  Highway  Patrol 
after  he  has  conducted  a  study  in  connection  therewith  which  is 
to  be  filed  with  the  Legislature  and  made  available  to  the  public 
as  soon  as  practicable  but  not  later  than  January  5,  1973.   Not 
later  than  six  months  after  the  study  is  filed  and  after  public 
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hearings,  the  Commissioner  must  adopt  the  regulations  and  file  the 
same  with  both  houses  of  the  Legislature.   The  regulations  then 
become  effective  one  year  after  such  filing. 

Although  the  foregoing  provisions  of  general  law  are 
prospective  in  application  they  do,  in  my  opinion,  provide  a 
comprehensive  scheme  for  regulation  of  the  sale  or  use  of  motor 
vehicle  exhaust  systems  which  would  preclude  the  adoption  of 
any  local  regulation  in  conflict  therewith. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Philip  p.  Engler 

Acting  Clerk  of  the  Board 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Recall  of  Municipal  Officers;  Signatures 
Required  on  Petition  for  Recall;   When 
Special  Election  is  Authorized 

Dear  Mr.  Engler: 

TcAs   is  in  response  to  your  October  26,  1972  letter 
requesting  information  relative  to  the  number  of  signatures 
nJ?y^J?^  ^n  ^"flify  a  recall  petition  of  members  of  the  Public 
utilities  Commission  for  a  general  election. 

l^«c  r.f  ^u^^^'l^?.'^  ^'^^^   °f  ^^^   Charter  provides  that  the  general 
iT^lu        ^^^   ^^^^^   respecting  recall  petitions  shall  be  applicable 
to  the  city  and  county  except  as  otherwise  provided  by  the  charter 
or  by  an  ordinance  authorized  by  the  charter.   The  general  laws 
of  the  state  only  provide  for  the  recall  of  municipal  elective 
officers  and  require  that  the  recall  petition  shall  be  signed 
by  not  less  than  25  per  cent  of  the  voters  of  the  city  on  the 
Code  )   P^^^^'-°''  ^^  ^^^^^  ^i^h  the  clerk.   (§27501,  Elections 

^«  ^u   .  "°^«ver,  our  Charter  otherwise  provides  with  respect 
to  the  signatures  required  on  recall  petitions  rf  municipal 
Qiii^fu'  including  public  utility  commissioners,  in  Section 
y.iii  thereof  and  this  section  controls  over  the  general  laws 
follows"^  ^^'^^  ^°   ^^^^^  ^^   pertains.   Section  9.111  reads  as 

.  .  'If  the  petition  accompanying  a  proposed 
initiative  measure,  declaration  of  policy,  or 
recall  be  signed  by  registered  voters  equal  in 
number  to  ten  per  cent  of  the  entire  vote  cast 
for  mayor  at  the  last  preceding  general  munici- 
pal election  and  contains  a  request  that  said 
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measure,  policy  or  recall  be  submitted  forth- 
with to  a  vote  of  the  electorate  at  a  special 
election,  then  the  registrar  shall  forthwith 
call  a  special  election  which  shall  be  held 
at  a  date  not  less  than  thirty  nor  more  than 
forty  days  from  the  date  of  calling  the  same, 
at  which  said  measure  or  policy,  without 
alteration,  or  said  recall  shall  be  submit- 
ted to  a  vote  of  the  electorate,  vmless 
within  sixty  days  of  a  general  or  primary 
election,  in  which  event  it  shall  be  sub- 
mitted at  such  general  or  primary  election. 

"If  the  petition  accompanying  a  proposed 
initiative  measure  or  declaration  of  policy 
be  signed  by  registered  voters  equal  in 
number  to  five  per  cent  but  less  than  ten 
per  cent  of  the  said  entire  vote,  then  such 
measure  or  measures,  without  alteration, 
shall  be  submitted  by  the  registrar  to  a  vote 
of  the  electorate  at  the  next  general  state 
or  municipal  election  that  shall  occur  at  any 
time  after  thirty  days  from  the  date  of  the 
certificate  of  sufficiency  attached  to  the 
petition  accompanying  such  measure  unless  the 
board  of  supervisors,  by  ordinance,  direct 
that  the  measure  or  policy  be  voted  on  at  a 
special  election  prior  thereto." 

As  you  will  note,  the  provisions  of  the  first  para- 
graph of  Section  9.111  require  that  a  recall  petition  be  signed 
by  registered  voters  equal  in  number  to  ten  per  cent  of  the 
entire  vote  cast  for  mayor  at  the  last  preceding  general  munici- 
pal election.   The  provisions  of  the  last  paragraph  of  the  sec- 
tion relating  to  petitions  equal  in  number  to  five  per  cent  but 
less  than  ten  per  cent  of  the  said  entire  vote  do  not  mention 
recall  petitions  and,  hence,  are  inapplicable. 

Section  9.103  of  the  Charter  contains  a  limitation  on 
the  pov;er  of  the  registrar  to  call  special  elections  in  the  city 
and  county  as  follows: 

"Special  municipal  elections  shall  be  called 
by  the  registrar  v/hen  required  by  this  charter 
en  the  filing  of  appropriate  initiative,  referen- 
dum or  recall  petitions,  as  provided  by  this 
charter,"  .  .  . 

Thus,  if  the  petition  contain-?  the  requisite  ten  per  cent  of 
signatures  and  also  contains  a  request  that  the  recall  be  sub- 
mitted forthwith  to  the  vote  of  the  electorate  at  a  special 
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election,  then  the  registrar  must  call  a  special  election  sub- 
ject to  the  qualification  set  forth  in  the  last  clause  of  the 
first  paragraph  of  Section  9.111,  as  above  quoted.   However, 
if  the  petition  contains  the  requested  ten  per  cent  of  signa- 
tures but  does  not  contain  a  request  that  a  special  election 
be  called  forthwith  by  the  registrar,  the  registrar  is  with- 
out power  to  call  such  a  special  election.   Section  9.111  is 
silent  as  to  the  procedure  to  be  followed  in  this  situation  but 
it  is  my  opinion  that  in  such  case  it  ^^7ould  be  the  duty  of  the 
registrar  to  submit  the  recall  question  to  a  vote  of  the  elector- 
ate at  the  next  ensuing  regular  general  or  primary  election  at 
which  it  could  be  submitted  considering  the  registrar's  time 
requisites.   Such  action  would  be  taken  pursuant  to  the  regis- 
trar's general  powers  and  duties  with  relation  to  elections  as 
set  forth  in  the  following  provision  of  section  9.102  of  the 
Charter: 

"The  conduct,  management  and  control  of  the 
registration  of  voters,  and  of  the  holding  of 
elections,  and  of  all  matters  pertaining  to 
elections  in  the  city  and  county  shall  be  vested 
exclusively  in  the  registrar  of  voters." 

You  are  thus  advised. 

Very  truly  yours. 


THGiyiA-S  M.    O'CONNOR 
City  Attorney 
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Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Unused  or  Unencumbered  Appropriations; 
Power  of  Board  of  Supervisors  With 
Respect  Thereto 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  letter  of  October  25,  1972 
wherein  you  advise  that  at  the  Board  meeting  of  October  24,  1972, 
Supervisor  Dianne  Feinstein  pointed  out  that,  on  numerous  oc- 
casions where  the  Board  of  Supervisors,  in  reliance  on  the  state- 
ments of  department  heads,  has  made  emergency  supplemental  appro- 
priations for  projects  allegedly  necessary  to  provide  for  the 
xminterrupted  operation  of  a  department,  the  funds  are  either  not 
expended  or  not  expended  immediately  to  relieve  the  condition  for 
which  the  appropriation  was  requested.   Supervisor  Feinstein  has 
requested  my  advice  as  to  what  action  the  Board  of  Supervisors 
may  take  in  such  instances,  and,  in  connection  therewith,  has 
asked  that  legislation  be  prepared  which  would  provide  that  the 
Controller  notify  the  Board  within  sixty  days  after  enactment  of 
a  supplemental  appropriation  if  the  project  for  which  the  funds 
have  been  appropriated  is  not  carried  out. 

In  Letter  Opinion  No.  72-35,  dated  May  8,  1972,  I 
advised  the  General  Manager  of  Public  Utilities  that  the  Board  of 
Supervisors  is  empowered  by  the  Charter  to  amend  or  repeal 
appropriations  made  by  the  annual  or  supplemental  appropriation 
ordinances  where  the  funds  have  been  appropriated  for  a  future 
purpose  not  mandated  by  law  but  are  unused  at  the  time  said  amenda- 
tory or  repealing  power  is  exercised.   (Charter,  Sees.  2,300, 
6.205,  5.302,  5.306.)   In  my  opinion,  the  Board  has  the  same  power 
with  respect  to  the  situation  herein,  and,  in  such  cases,  the  Board 
could  amend  or  repeal  the  supplemental  appropriation  ordinance. 


Mr.  Robert  J.  Dolan 
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With  respect  to  Supervisor  Feinstein's  second  request, 
I  am  enclosing  a  draft  of  a  proposed  amendment  to  the  San 
Francisco  Administrative  Code  which  v/ould  direct  the  Controller 
to  notify  the  Board  in  writing  in  any  case  in  which  funds  appro- 
priated to  provide  for  the  uninterrupted  operation  of  a  City  and 
Coxinty  department  or  office  are  not  used  or  encumbered  for  such 
purposes  within  sixty  days  of  the  adoption  of  such  appropriation. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Allan  B.  Jacobs 

Director  of  Planning 

Department  of  City  Planning 

100  Larkin  Street 

San  Francisco,  California  94102 

Subject:   Conduct  and  Notice  of  Committee 
Meetings  Under  Charter  Section 
3.500  as  Amended 

Dear  Mr.  Jacobs: 

This  is  in  response  to  your  November  20,  1972  letter 
referring  to  Proposition  "E"  on  the  November  7th  ballot  as  it 
relates  to  committee  meetings,  and  asking  what  steps  should  be 
taken  with  reference  to  notice  and  conduct  of  committee  meetings 
in  order  to  fulfill  Charter  requirements.   Proposition  "E"  which 
amended  Section  3.500  of  the  Charter  as  it  relates  to  meetings 
by  boards  and  commissions  was  ratified  by  the  Legislature  and 
became  effective  on  November  30,  1972  (Resolution    Chapter  161). 

Despite  a  Superior  Court  decision  to  the  contrary,  it  is 
my  opinion  that  the  Brown  Act,  Sections  54950  through  549S1  of 
the  Government  Code  of  the  State  of  California,  does  not  extend  to 
a  meeting  of  a  committee  of  a  board  or  commission  of  the  City  and 
County  whose  membership  consists  of  less  than  a  majority  of  the 
total  membership  of  the  parent  board  or  commission  (see  City 
Attorney's  Opinion  No.  72-50,  dated  July  3,  1972  to  Robert  J. 
Dolan,  Clerk  of  the  Board  of  Supervisors,  a  copy  of  which  is 
attached).   However,  as  a  result  of  the  passage  of  Proposition  "E" 
meetings  of  committees  appointed  by  boards  or  commissions  of  the 
City  and  County,  whether  composed  of  more  or  less  of  a  majority 
of  all  the  members  of  the  board  or  commission,  must  be  open  and 
public  unless  it  is  a  permissible  executive  session  as  set  forth 
in  amended  Charter  Section  3.500  and  in  Sections  54957  and  54957.6 
of  the  Brovm  Act.   Any  action  taken  at  such  a  meeting  which  is  not 
open  and  public  is  void  under  the  new  Charter  language. 

Amended  Charter  Section  3.500  makes  no  other  provision 
for  the  conduct  of  committee  meetings  and  also  makes  no  provision 
regarding  the  notice  to  be  given  of  committee  meetings.   Likewise, 
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Section  16.5  of  the  Administrative  Code  and  Section  54956  of  the 
Brown  Act,  relating  to  special  meetings  of  boards  and  commissions, 
extend  only  to  meetings  of  the  parent  board  or  commission  and  do 
not  cover  meetings  of  committees  appointed  by  such  boards  and 
commissions  which  consist  of  less  than  a  majority  of  the  total 
membership  of  the  board  or  commission. 

Accordingly,  voider  the  provisions  of  subdivision  (a)  of 
Section  3.500  of  the  Charter,  it  is  competent  for  each  board  or 
commission  of  the  City  and  County  to  adopt  its  own  procedure  by 
rule  or  regulation  with  regard  to  notice  of  committee  meetings  of 
such  board  or  commission  which  consist  of  less  than  a  majority  of 
the  total  membership  of  such  board  or  commission.   Subdivision 
(a)  of  Section  3,500  reads  as  follows: 

"To  prescribe  reasonable  rules  and  regula- 
tions not  inconsistent  with  this  charter  for  the 
conduct  of  its  affairs,  for  the  distribution  and 
performance  of  its  business,  for  the  conduct  and 
government  of  its  officers  and  employees,  and  for 
the  administration,  custody  and  protection  of 
property  under  its  control  and  books,  records 
and  papers  appertaining  to  its  affairs.   The 
board  of  supervisors,  by  ordinance,  may  provide 
that  rules  and  regulations  of  any  board  or  com- 
mission, or  general  orders  of  any  department  head 
issued  by  authority  of  any  board  or  commission 
that  are  of  general  public  concern  shall  be  posted 
or  otherwise  adequately  publicized." 

Meetings  of  committees  consisting  of  more  than  a  major- 
ity of  the  membership  of  the  parent  board  or  commission  must  be 
held  in  conformity  with  the  notice  requirements  of  the  Brown  Act 
and  Section  16,5  of  the  Administrative  Code. 

You  are  thus  advised. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Max  E.  Thomas 
Administrative  Assistant 
Office  of  the  Assessor 
101  City  Hall 
San  Francisco,  California 

Subject:   Consulate  of  Union  of  Soviet 

Socialist  Republics  -  Exemption 
From  Real  Property  Taxes 

Dear  Mr.  Thomas: 

In  response  to  your  question  as  to  whether  the  consular 
exemption  from  real  property  taxes  which  obtains  as  to  the  USSR 
Consulate  may  extend  to  two  separate  addresses,  I  submit  the  follow- 
ing: 

Article  21  of  The  Consular  Convention  and  Protocol  between 
the  USA  and  the  USSR  entered  into  force  July  13,  1968  provides,  in 
part,  that: 

"1.   Immovable  property,  situated  in  the  terri- 
tory of  the  receiving  state,  of  which  the  sending 
state  or  one  or  more  persons  acting  in  its  behalf 
is  the  owner  or  lessee  and  which  is  used  for  diplo- 
matic or  consular  purposes,  including  residences  for 
personnel  attached  to  the  diplomatic  and  consular 
establishments,  shall  be  exempt  from  taxation  of 
any  kind  imposed  by  the  receiving  state  or  any  of 
its  states  or  local  governments  other  than  such  as 
represent  payments  for  specific  services  rendered." 

This  language  makes  clear  that  there  is  no  limitation  as  to 
the  number  of  parcels  which  may  be  exempt.   If  the  parcel  in  question 
is  owned  or  leased  by  the  USSR  or  a  person  acting  in  its  behalf  and 
is  used  for  diplomatic  or  consular  purpose,  including  residence  of 
personnel,  then  such  property  is  exempt. 

THOMAS  M.  O'CONNOR 
City  Attorney  . 
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Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Human  Rights  Commission  Amendment 
To  Provide  For  Status  Of  Women 

Dear  Mr.  Dolan: 

I  have  reviewed  Supervisor  Pelosi's  request  for  a  pro- 
posed ordinance  establishing  a  commission  to  coordinate  public 
and  private  efforts  to  develop  the  potential  of  women.   Please 
consider  the  following  comments  and  suggestions: 

Section  2-101  of  the  Charter  sets  forth  the  powers  of 
the  Board  of  Supervisors.   Said  section  provides  in  part: 

"On  the  recommendation  of  the  mayor  and 
the  chief  administrative  officer,  the  board 
of  supervisors  may  create  or  abolish  depart- 
ments which  are  now  or  may  hereafter  be  placed 
under  the  chief  administrative  officer  or  under 
commissions  appointed  by  the  mayor. 

"The  board  of  supervisors  may,  by  ordinance, 
confer  on  any  officer,  board  or  commission  such 
other  and  additional  powers  as  the  board  mey 
deem  advisable." 

A  recommendation  by  the  mayor  that  a  commission  be  cre- 
ated must  precede  the  creation  of  such  commission  by  the  Board. 
However,  once  a  commission  is  created,  the  Board  is  free  to 
bestow  additional  powers  on  such  commission. 

The  Hunan  Rights  Commission,  existing  by  authority  of 
Chapter  12A  of  t'ne  Ad-Jilnistrativa  Code,  is  presently  empowered  to 
deal  with  problems  of  discrimination  en  the  basis  of  race,  religion, 
color,  ancestry  or  place  of  birth.   The  powers  and  duties  of  this 
commission  are  set  forth  in  Section  12A. 5  as  follows: 
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"Sec.  12A.5.   POWERS  AND  DUTIES.   In  addition 
to  the  other  powers  and  duties  set  forth  in  this 
ordinance,  the  Commission  shall  have  the  power  and 
duty  to: 

"(a)   Study,  investigate,  mediate  and  hold 
public  hearings  on  community-wide  problems  arising 
in  this  City  and  County  which  may  result  in  inter- 
group  tensions  or  discrimination  because  of  race, 
religion,  color,  ancestry  or  place  of  birth.   In 
the  performance  of  its  duties  under  this  subsection, 
the  Commission,  as  permitted  by  law,  may  require,  by 
subpoena  ad  testificandum  setting  forth  the  specific 
nature  of  its  inquiry,  the  attendance  and  testimony 
under  oath  of  any  person  directly  involved  in  or 
concerned  with  discrimination  within  the  scope  of 
this  ordinance  whose  presence  and  testimony  is 
reasonably  necessary  to  its  inquiry;  provided,  how- 
ever, that  any  such  inquiry  involving  any  agency, 
board,  or  officer  of  the  City  and  County  shall  be 
governed  by  the  provisions  of  subsection  (f)  hereof. 
In  case  of  the  refusal  of  any  person  to  attend  or 
testify  as  required  by  a  subpoena  ad  testificandvmi 
issued  by  the  Commission,  the  Commission  may  proceed 
to  petition  for  a  court  order  pursuant  to  Section 
1991  of  the  Code  of  Civil  Procedure. 

"(b)   Prepare  and  disseminate  educational  and 
informational  material  relating  to  prejudice  and 
discrimination  and  ways  and  means  of  eliminating 
such  prejudice  and  discrimination. 

"(c)   Furnish  cooperation,  information,  guidance 
and  technical  assistance  to  other  public  agencies  and 
private  persons,  organizations  and  institutions  en- 
gaged in  activities  and  programs  intended  to  eliminate 
prejudice  and  discrimination. 

"(d)  Consult  with  and  maintain  contact  >with 
other  public  agencies  and  with  representatives  of 
employers,  labor  unions,  property  owners  associations, 
realtor  associations,  religious  denominations  and 
institutions,  professional  associations,  national 
origin  groups,  cotmnunity  organizations  concerned 
with  interracial,  interreligious  and  intercultural 
understanding,  social  welfare  organizations  and  such 
other  private  organizations  and  institutions  as  the 
Commission  shall  deem  advisable  to  further  the 
objectives  of  this  ordinance. 
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"(e)  Cooperate  with  and  make  written  recom- 
mendations to  City  and  County  agencies,  boards 
and  officers  towards  the  development  and  implementa- 
tion of  programs  and  practices  for  the  purpose  of 
furthering  the  objectives  of  this  ordinance.   The 
Commission  and  the  affected  agency,  board  or  officer 
shall  submit  reports  of  progress  in  establishing 
and  implementing  such  programs  and  practices  as  are 
from  time  to  time  requested  by  the  Mayor  through  the 
Chairman  of  the  Commission. 

"(f)   Subject  to  the  approval  of  the  Mayor  or 
the  Chief  Administrative  Officer,  where  appropriate, 
request  of  any  City  and  County  agency,  board  or 
officer  information,  services,  facilities  and  any 
other  assistance  for  the  purpose  of  furthering  the 
objectives  of  this  ordinance.  All  such  requests 
shall  be  promptly  complied  with  by  the  affected 
agency,  board  or  officer. 

"(g)   Investigate  and,  with  the  assent  of  the 
parties,  mediate  all  incidents  of  discrimination 
within  the  scope  of  this  ordinance  to  the  extent 
such  functions  are  not  within  the  exclusive  responsi- 
bilities of  the  California  Fair  Employment  Practices 
Commission  or  any  Federal  or  other  State  agency,  and 
make  specific  and  detailed  recommendations  to  the 
interested  parties  as  to  the  method  of  eliminating 
such  discrimination. 

"(h)   Prepare,  encourage  and  coordinate  pro- 
grams of  voluntary  affirmative  action  to  reduce  or 
eliminate  existing  inequalities  and  disadvantages 
in  the  City  and  County  resulting  from  past  discrimi- 
natory practices." 

These  powers  and  duties  appear  to  be  coincident  with  the 
powers  and  duties  of  the  commission  on  women  which  you  propose. 
If  Chapter  12A  were  amended  to  include  sex  discrimination  as  with- 
in the  purview  of  the  Human  Rights  Commission,  this  existing  com- 
mission could  perform  the  function  you  desire.   However,  any 
decision  as  to  the  advisability  of  such  delegation  to  the  Human 
Rights  Commission  is  completely  within  the  purview  of  the  Board  of 
Supervisors  and  I  offer  no  opinion  with  respect  thereto. 

I  will  await  your  response  before  drafting  any  legislation 
on  this  subject. 

Very  truly  yours, 

THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Procedure  of  Board  of  Supervisors  to 
Issue  a  Subpoena;  Your  File  No.  79-72 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  request  for  an  opinion  as  to 
what  procedure  the  Board  of  Supervisors  should  enact  by  amending 
their  rules  to  issue  a  subpoena.   The  following  sections  of  law  are 
applicable: 

Section  2.400  of  the  Charter  states  as  follows: 

"The  board  of  supervisors  may  require  such 
periodic  or  special  reports  of  departmental  costs, 
operation  and  expenditures,  examine  the  books, 
papers,  records  and  accounts  of,  and  inquire  into 
matters  affecting  the  conduct  of  any  department  or 
office  of  the  city  and  county,  and  for  that  puirpose 
may  hold  hearings,  subpoena  witnesses,  administer 
oaths  and  compel  the  production  of  books,  papers, 
testimony  and  other  evidence.   It  shall  be  the  duty 
of  the  chief  of  police  to  designate  a  police  officer 
to  serve  subpoenas.   Any  person  refusing  to  obey  such 
subpoena  and  the  other  requirements  hereof,  or  to 
produce  such  books,  shall  be  deemed  in  contempt  and 
subject  to  proceedings  and  penalties  as  provided  by 
general  law  in  such  instances." 

Rule  14  of  the  Rules  of  Order  of  the  Board  of  Supervisors 
provides  as  follows: 

"The  President  shall  possess  the  powers  and 
perform  the  duties  prescribed  as  follows: 

*  *  *  * 
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"(j)   To  authenticate  by  his  signature,  when 
necessary  or  when  required  by  law,  all  documents, 
measures,  orders,  proceedings,  writs,  warrants, 
contracts  and  subpoenas  issued  or  authorized  by 
order  of  the  Board." 

Rule  20,  entitled  "Action  By  Motion"  of  the  Rules  of  the 
Board,  provides  in  part  as  follows: 

"All  parliamentary  actions,  actions  on  matters 
which  concern  only  the  internal  functioning  of  the 
Board,  directives  to  the  Clerk  of  the  Board  to  per- 
form some  specific  act  in  the  line  of  his  official 
duty,  directives  to  the  several  officers  or  depart- 
ments of  the  City  and  County,  adoption  of  the  annual 
budget,  submission  of  Charter  amendments  to  the 
electorate,  inquiries,  actions  of  a  ceremonial  or 
commemorative  nature,  and  such  other  actions  as  may 
be  approved  by  the  City  Attorney,  may  be  accomplished 
by  motion." 

Rule  21,  entitled  "Motion  To  Be  Seconded  And  Stated,"  is 
quoted  as  follows: 

"No  motion  shall  be  debated  until  the  same  has 
been  seconded,  where  a  second  is  required,  and  the 
question  has  been  distinctly  stated  by  the  President." 

Pursuant  to  Section  2.400  of  City's  Charter,  the  Board  of 
Supervisors  may  hold  hearings  and  subpoena  witnesses,  administer 
oaths  and  compel  the  production  of  books,  papers,  testimony  and  other 
evidence. 

In  Opinion  No.  1235,  issued  by  my  predecessor  on  March  3, 
1958,  it  was  held  that  the  power  of  inquiry  is  not  given  by  the  then 
Section  21,  now  Section  2.400,  of  the  Charter  to  any  individual 
Supervisor  or  Supervisors,  but  is  a  Board  power.   I  expressly  reaf- 
firm that  principle.   See,  also,  the  case  of  Shelt^ojn_v.  The_United 
States ,  327  F.2d  rOl,  eOS    (1963)  which  held  that  a  subcoiranittee"oT 
the  United  States  Senate  could  compel  the  attendance  of  witnesses 
at  hearings  when  the  subpoena  was  authorized  by  the  committee  itself, 
and  not  by  an  individual  member  thereof. 

Therefore,  for  a  subpoena  to  properly  issue,  it  would  be 
proper  under  your  own  Rules,  namely  Rule  20  and  Rule  21,  for  a  mem- 
ber of  the  Board  to  make  a  motion  for  a  subpoena  to  issue.   Upon  a 
proper  second  and  an  affirmative  vote  of  the  majority  of  the  members 
present  at  the  Board  meeting,  a  subpoena  could  be  ordered  to  issue. 
It  would  be  proper  for  the  Board,  in  the  exercise  of  its  jurisdic- 
tion, to  adopt  a  specific  rule  for  the  Board  to  issue  the  said  sub- 
poena, which  may  be  adopted  pursuant  to  Rule  3,  relating  to  amendments 
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to  the  Rules. 

The  rule  could  provide  generally  as  follows: 

"Whenever  the  subpoena  power  of  the  Board  is 
to  be  exercised  in  an  inq'jiry  conducted  pursuant 
to  the  provisions  of  Section  2.400  of  the  Charter, 
the  subpoena  shall  be  issued  upon  a  motion  duly 
seconded,  with  an  affirmative  vote  of  a  majority 
of  the  members  present,  which  subpoena  shall  be 
issued  in  the  name  of  the  Board  of  Supervisors  by 
the  Clerk  of  said  Board,  duly  authenticated  by 
the  President. 

"Any  person  refusing  to  obey  such  subpoena  or 
to  produce  such  books,  papers,  testimony  or  other 
evidence  shall  be  deemed  in  contempt  and  shall  be 
subject  to  proceedings  and  penalties  as  provided  by 
general  law  in  such  instances." 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Social  Security  Coverage  for  Non- 
Members  of  the  Retirement  System 

Dear  Mr.  Dolan; 

You  have  requested  on  behalf  of  Supervisor  Ronald  Pelosi 
that  this  office  draft  a  proposed  ordinance  which  would  allow  part- 
time  employees  to  be  covered  under  the  Old-Age,  Survivors  and 
Disability  Insurance  provisions  of  the  Social  Security  Act  (OASDI) 
and  that  such  coverage  be  retroactive  for  a  three-year  period. 

As  you  know,  coverage  under  OASDI  is  currently  in  effect 
only  for  those  employees  who  are  members  of  our  Retirement  System. 
Your  file  No.  5713-18  will  reflect  that  the  matter  of  also  provid- 
ing such  coverage  for  those  employees  who  are  not  members  of  the 
Retirement  System  (e.g.,  part-time  employees)  has  been  pending 
before  your  Honorable  Board  for  a  number  of  years. 

This  office  has  previously  advised  that  coverage  of  non- 
members  of  the  Retirement  System  can  be  accomplished  by  ordinance 
of  the  Board  of  Supervisors  and  we  submitted  a  suggested  form  of 
ordinance  for  consideration.   Since  there  have  been  some  changes  in 
the  provisions  of  the  Social  Security  Act  relating  to  coverage  of 
public  employees,  we  have  prepared  and  are  enclosing  a  new  sug- 
gested form  of  ordinance. 

The  Social  Security  Act  provides  that  certain  types  of 
services  performed  by  public  employees  must  be  excluded  from  cover- 
age and  these  mandatory  exclusions  have  been  set  forth  in  the 
enclosed  legislation.   In  addition,  the  Act  provides  that  certain 
types  of  services  may  be  excluded  at  the  option  of  the  governing 
body  of  the  public  agency.   These  optional  exclusions  include: 

(a)  All  services  in  any  class  or  classes  of  elective 
legislative,  elective  executive,  and/or  elective 
judicial  positions. 
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(b)  All  services  in  any  class  or  classes  of  part-time 
positions.   If  a  class  or  classes  of  part-time 
positions  is  to  be  excluded,  a  definition  of  part- 
time  positions  for  Social  Security  purposes  must 
be  adopted  by  the  Board  of  Supervisors. 

(c)  All  services  in  any  class  or  classes  of  positions 
the  compensation  for  which  is  on  a  fee  basis,  iti- 
cluding  positions  compensated  solely  on  a  fee  basis. 

(d)  Agricultural  labor  if  such  work  would  be  excluded 
if  performed  for  a  private  employer. 

(e)  Seirvice  performed  by  a  student  if  such  work  would 
be  excluded  if  performed  for  a  private  employer. 

The  enclosed  suggested  form  of  ordinance  does  not  set  forth 
any  of  the  optional  exclusions  as  the  decision  as  to  which  optional 
exclusions,  if  any,  are  to  be  requested  rests  exclusively  with  the 
Board  of  Supervisors.   The  Committee  of  your  Board  to  which  this 
matter  is  referred  for  hearing  may  insert  such  optional  exclusions 
as  it  determines  to  be  appropriate  prior  to  submitting  the  matter 
to  the  full  Board. 

The  enclosed  suggested  form  of  ordinance  is  also  incom- 
plete as  to  when  the  date  of  coverage  is  to  be  effective.   It  is  pos- 
sible to  make  coverage  retroactive  to  five  years  prior  to  the  first 
of  the  year  in  which  all  procedures,  including  Federal  approval,  are 
completed,  or  to  any  date  thereafter.   Thus,  an  effective  date  of^ 
coverage  of  January  1,  1967  may  be  requested,  provided  the  requisite 
Federal  and  State  approvals  are  obtained  prior  to  December  31,  1972. 
If  it  is  determined  to  obtain  retroactive  coverage,  it  will  be  the 
City  and  County's  responsibility  to  make  arrangements  with  the  employ- 
ees involved  regarding  payment  of  contributions  for  retroactive 
coverage.   The  enclosed  legislation  would  provide  that  the  employee 
is  liable  for  all  employee  contributions  required  under  the  Act, 
including  contributions  for  retroactive  coverage. 

In  the  event  the  enclosed  ordinance  is  enacted,  it  will  be 
necessary  to  establish  a  list  of  eligible  employees.   Thereafter, 
and  before  the  Board  may  request  coverage,  a  majority  of  the  eligible 
employees  must  indicate  their  desire  for  coverage  under  OASDI  either 
pursuant  to  an  Informal  election  or  by  a  written  petition  to  the 
Board  of  Supervisors.   If  a  majority  of  the  eligible  employees  favor 
coverage,  all  eligible  employees,  including  those  who  do  not  desire 
coverage,  will  be  covered. 

If  a -majority  of  the  eligible  employees  favor  coverage,  the 
Board  of  Supervisors  then  adopts  a  resolution  furnished  by  the  State 
indicating  the  terms  and  conditions  of  coverage  desired  and  directing 
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the  Controller,  as  the  City  and  County's  authorized  agent  with 
respect  to  OASDI  matters,  to  complete  Application -Agreement  form. 
The  Controller  thereupon  submits  two  copies  of  the  completed  Applica- 
tion-Agreement and  resolution  to  the  OASDI  Division  of  the  Public 
Employees'  Retirement  System  for  approval.   After  the  request  for 
OASDI  coverage  is  approved  by  the  State,  the  State  will  request  inclu- 
sion of  the  eligible  employees  in  the  master  OASDI  Agreement  between 
the  State  and  Federal  Government,  retuiming  an  approved  copy  of  the 
Application-Agreement  to  the  City  and  County.   The  State  will  there- 
after notify  the  City  and  County  of  the  date  on  which  the  Federal 
Government  approves  the  request  for  coverage  and  this  will  be  the 
date  on  which  the  eligible  employees  will  be  officially  in  the  OASDI 
program. 

Upon  completion  of  Committee  hearings  on  this  matter,  we 
will  prepare  a  final  draft  of  the  necessary  ordinance  incorporating 
the  Committee's  decisions  with  respect  to  optional  exclusions,  if 
any,  and  effective  date  of  coverage. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Svipervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Helicopters;  Local  Regulation 
When  Used  in  Construction  Work 

Dear  Mr.  Dolan: 

This  is  in  response  to  two  requests  received  from  your 
office  under  date  of  November  8,  1972,  relating  to  the  above  cap- 
tioned subject.   One  request,  submitted  on  behalf  of  Supervisor 
Dianne  Feinstein,  asks  that  legislation  be  prepared  indicating 
opposition  by  the  City  and  County  to  the  use  of  helicopters  in  con- 
struction activities  within  the  City  and  County  unless  the  use  of 
more  conventional  type  equipment  is  not  possible  or  unless  the  public 
welfare  and  safety  is  benefited  by  such  use.   The  other,  submitted 
on  behalf  of  Supervisor  Terry  A.  Francois,  asks  for  legislation 
which  would  require  anyone  desiring  to  make  use  of  a  helicopter  to 
hoist  materials  or  equipment  in  connection  with  construction  work 
within  the  City  and  County  first  obtain  a  permit  therefor. 

On  November  12,  1971,  at  the  request  of  the  Streets  and 
Transportation  Committee,  this  office  prepared  and  submitted  to 
said  Committee  a  proposed  ordinance  regulating  the  granting  of  per- 
mits by  the  City  and  County  for  the  use  of  temporary  helicopter 
landing  sites  within  said  City  and  County.   The  request  of  the  Com- 
mittee indicates  that  it  was  in  response  to  a  communication  from 
SFO  Helicopter  Airlines  Inc.,  who  advised  that  such  local  legisla- 
tion was  a  prerequisite  to  approval  by  the  State  Department  of 
Aeronautics  of  SFO's  proposal  to  operate  a  "sling  business'  in  San 
Francisco.   Your  File  No.  410-71  indicates  that  the  Committee  has 
referred  the  proposed  ordinance  to  the  Department  of  Public  Works 
for  report  and  recommendation  as  to  which  department  of  the  City  and 
County  should  administer  the  provisions  of  the  ordinance  and  is 
presently  awaiting  a  response  to  said  referral. 

The  proposed  ordinance  appears  to  be  responsive  to  both 
of  the  instant  requests.   In  general,  it  requires  that  a  permit  be 
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obtained  from  the  City  and  County  for  the  operation  of  a  helicopter 
from  any  temporary  landing  site  located  within  the  City  and  County. 
The  granting  of  such  a  permit  by  the  City  and  County  is  conditioned 
upon  prior  approval  of  the  proposed  operation  by  both  the  State 
Department  of  Aeronautics  and  the  Federal  Avaiation  Administration. 
In  my  opinion,  the  proposed  legislation  would  cover  most  instances 
in  which  Supervisors  Feinstein  and  Francois  are  concerned. 

In  addition  to  the  foregoing,  particularly  with  respect 
to  the  use  of  helicopters  in  construction  activities  which  may  not 
be  covered  by  the  proposed  legislation  (e.g.,  where  the  helicopter 
does  not  land  or  take  off  from  a  temporary  landing  site  within  the 
City  and  County)  the  provisions  of  the  recently  enacted  noise  ordi- 
nance could  be  invoked  to  further  control  such  activities  within 
the  City  and  County.   Section  2903  of  the  Police  Code  prohibits 
"any  unnecessary,  excessive  or  offensive  noise  ...  adjacent  to  any 
school,  institution  of  learning,  or  church  while  any  of  the  sane  Is 
in  use,  or  adjacent  to  any  hospital  at  any  time."  Section  2915  of 
the  Police  Code  prohibits  "without  justification  . . .  any  unneces- 
sary, excessive  or  offensive  noise,  ...  which  disturbs  the  peace  or 
quiet  of  any  neighborhood  ..."  Section  3901(k)  defines  "unnecessary, 
excessive  or  offensive  noise"  as  "any  sound  or  noise  conflicting 
with  the  criteria,  standards,  or  levels  set  forth  in  this  Article  for 
permissible  noises.   In  the  absence  of  specific  maximum  noise  levels, 
a  noise  level  which  exceeds  the  ambient  noise  level  by  5  dBA  or 
more  ..."  Both  Sections  2903  and  2915  of  the  Police  Code  became 
effective  on  October  20,  1972.   Finally,  Section  2907(a)  of  the 
Police  Code  prohibits  the  operation  of  any  powered  construction 
equipment  emitting  noise  at  a  level  in  excess  of  85  dBA.   Section 
2901(1)  of  the  Police  Code  defines  "powered  construction  equipment" 
as  "any  tools,  machinery,  or  equipment  used  in  connection  with  con- 
struction operations  which  can  be  driven  by  energy  in  any  form 
other  than  manpower,"  and  specifically  includes  motor  vehicles 
"when  used  in  the  construction  process  on  any  construction  site." 
Although  Section  2901(1)  does  not  make  specific  reference  to  heli- 
copters used  in  the  construction  process,  it  could  be  argued  that 
the  definition  is  broad  enough  to  cover  them  or  Section  2901(1) 
could  be  amended  to  so  provide.   In  any  event,  the  noise  levels  for 
powered  construction  equipment  as  set  forth  in  Section  2907(a)  do 
not  become  effective  until  April  20,  1973. 

In  view  of  the  foregoing,  I  have  not  prepared  any  legis- 
lation but  shall  await  further  advice  from  your  office. 

Very  truly  yours. 


THOmS  M.    O'qCU^NOR 
•jIlltyMAttotneV 
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Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Liability  of  City  to  Replace 

Property  Lost  by  Reason  of  Theft 

Dear  Mr,  Dolan: 

You  have  requested  my  opinion  respecting  the  liability 
of  the  City  and  County  to  replace  personal  property  of  employees 
lost  by  reason  of  theft. 

On  November  7,  1961,  Section  151.6  (now  Section  8.411) 
was  added  to  the  Charter  by  reason  of  the  adoption  by  the  voters 
of  Proposition  G.   Section  8.411  reads  as  follows: 

"8^411.   Payment  for  Repair  or  Replacement  of 
Equipment.   Notwithstanding  the  provisions  of  sec- 
tions 8.400(a)  and  (c)  through  (g) ,  8.401,  8.402, 
8.403,  8.405(a)  and  8.405(c),  or  any  other  proviriion 
of  this  charter,  the  board  of  supervisors  may  provide 
by  ordinance  for  the  payment  of  the  costs  of  replac- 
ing or  repairing  equipment,  property,  or  prostheses 
of  any  uniformed  officer  or  employee  of  the  police 
department,  fire  department,  sheriff's  office  or 
municipal  railway,  such  as,  but  not  confined  to  eye- 
glasses, hearing  aids,  dentures,  watches,  or  articles 
of  clothing  necessarily  worn  or  carried  by  such 
employee  when  any  such  items  are  damaged  in  the  line 
of  duty  without  fault  of  the  employee.   If  the  items 
are  damaged  beyond  repair,  the  actual  value  of  such 
items  may  be  paid.   The  value  of  such  items  shall  be 
determined  as  of  the  time  of  the  damage  thereto. 

"The  board  by  a  three-fourths  vote  of  all  of  its 
members  may  make  similar  provision  in  relation  to  any 
other  officer  or  employee  where  it  finds  that  the 
damage  or  loss  was  occasioned  by  unusual  circumstances 
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or  the  occurrence  of  an  extraordinary  event. 

"The  board  is  authorized  to  enact  any  and 
all  ordinances  necessary  to  carry  out  the  pro- 
visions of  this  section," 

A  careful  reading  of  the  foregoing  section  reveals  that 
it  is  intended  to  pay  the  costs  of  repairing  or  replacing  equipment 
and  property  used  in  the  line  of  duty  together  with  other  items  of 
personal  property  necessarily  used  by  the  employee  and  damaged  in 
the  line  of  duty  without  fault  of  the  employee.   The  first  para- 
graph refers  to  property  damaged  or  damaged  beyond  repair.   The 
second  paragraph  extends  the  benefits  provided  by  the  first  para- 
graph to  additional  officers  and  employees.   Accordingly,  the  use 
of  the  term  "loss"  in  the  second  paragraph,  when  read  together 
with  the  first,  means  damaged  beyond  repair.   The  section  makes  no 
provision  for  loss  by  reason  of  theft. 

On  March  28,  1962  and  August  23,  1962,  the  Board  of 
Supervisors  enacted  Sections  10.25-1  through  10.25-8  of  the  Admin- 
istrative Code  establishing  the  procedure  whereby  employees  would 
be  reimbursed  for  losses  covered  by  Charter  Section  151.6  (now 
Section  8.411). 

On  November  2,  1955  the  San  Francisco  voters  defeated 
Proposition  D  which  would  have  amended  Section  151.6  (now  Section 
8.411)  of  the  Charter  to  authorize  the  Board  of  Supervisors  to  pro- 
vide for  replacement  costs  of  personal  property  stolen  in  the  line 
of  duty  without  fault  of  employee. 

Accordingly,  you  are  advised  that  the  losses  by  reason  of 
robbery  or  burglary  set  forth  in  your  letter  of  July  14,  1972  are 
not  covered  by  Section  8.411  of  the  Charter. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  James  K.  Carr 

Director  of  Airports 

San  Francisco  International  Airport 

San  Francisco,  California  94123 

Subject:   Proposed  Standard  Landing  Fees  Agreement  -- 
Airports  Revenue  Fund  Limitations 

Dear  Mr.  Carr: 

This  letter  is  in  response  to  your  request  for  an  opinion 
by  this  office  as  to  any  legal  objections  to  inclusion  in  the  pro- 
posed Standard  Landing  Fees  Agreement  cumrently  under  negotiation 
with  United  Airlines  and  other  carriers  of  the  following  language: 

"During  the  term  of  this  agreement  as  de- 
fined in  Section  I,  the  Commission  agrees  to 
limit  the  use  of  the  Airports  Revenue  Fund  ex- 
clusively for  those  purposes  designated  in  City 
Charter  Section  6.408,  items  (1)  through  (7),  in 
recognition  of  the  continuing  extremely  expensive 
additions  and  betterments  that  must  be  made  at 
San  Francisco  International  Airport  to  meet  the 
projected  passenger  and  air  cargo  volumes  during 
the  term  of  this  agreement." 

The  Charter  of  the  City  and  County  of  San  Francisco 
defines  the  Airports  Revenue  Fund  and  prescribes  the  powers  of  the 
Airports  Commission  with  respect  to  its  use  of  said  fund  in  Section 
6.408. 

In  essence,  the  Charter  permits  Airports  Revenue  Fund 
money  to  be  used  (1)  fcr  Airport  purposes,  and  (2)  only  in  accord- 
ance with  the  eight  (8)  purposes  specified  in  Section  5.408. 

Any  contractual  agreement  by  the  Commission  to  restrict 
the  use  of  Revenue  Fund  moneys  to  the  first  seven  purposes  and  to 
prohibit  its  use  for  item  (8)  purposes  is  contra  to  what  this 
Charter  section  clearly  purports  to  provide  for. 
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Your  letter  raised  the  specific  question  of  whether  your 
proposed  limitation  might  not  be  proper  as  a  lawful  purpose  of  the 
Commission  under  item  (8),  which  expressly  empowers  the  Commission 
to  use  said  Fxmd  moneys  for  other  lawful  purposes. 

This  question  raises  the  legal  issue  regarding  the  power 
of  this  Commission  to  foreclose  the  right  to  consider,  as  the 
eighth  priority,  use  of  future  Fund  moneys  for  fifteen  (15)  years, 
by  this  or  any  future  Commission.   To  grant  the  Commission  such 
power  would  require  an  amendment  to  item  (8)  and  would  result  in 
the  actvial  suspension  of  this  item  for  fifteen  (15)  years.   The 
Airports  Commission  does  not  have  the  right  of  Charter  suspension. 

While  I  am  well  aware  of  the  tremendous  importance  of, 
and  the  benefits  that  can  derive  to  the  City  from,  a  new  Landing 
Fees  Agreement,  nothing  therein  should  or  can  be  contrary  to  the 
Charter.  It  is  my  opinion  that  the  suggested  addition,  as  pro- 
posed, is  clearly  contra  to  the  Charter  and  could  not  legally  be 
made  operative  or  enforced  by  the  parties. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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PUBLIC   LIBRARY 

Mr.  James  F.  Wurm 

Assistant  General  Manager,  Personnel 

Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California  94102 

Subject:   Pension  Benefits  for  Municipal  Railway 
Platform  Employees  on  Leave  of  Absence 
To  Work  Full  Time  For  Union;  Sec.  22  of 
Ordinance  No.  217-71  (Salary  Standardi- 
zation Ordinance  Sec.  8.90.3.18) 

Dear  Mr.  Wurm: 

You  have  directed  two  questions  to  this  office  as  follows; 

1,  Does  the  language  of  Section  22  of  the  referenced 
ordinance  make  it  mandatory  for  the  Civil  Service  Commission  to 
prepare  the  amendment  therein  mentioned? 

2.  Can  the  Civil  Service  Commission  legally  prepare 
an  ordinance  which  requires  the  City  and  County  of  San  Francisco 
to  pay  into  any  type  of  fund,  public  or  private,  to  benefit  an 
individual  or  individuals  for  pension  purposes  who  is  not  cur- 
rently an  employee  of  the  City  and  County  of  San  Francisco? 

CONCLUSION 

A  directive  or  request  contained  in  an  ordinance  that 
a  commission  or  department  prepare  an  ordinance  should  be  honored 
without  question,  unless  the  requested  ordinance  cannot  be  written 
in  such  a  way  as  to  comply  with  the  charter. 

An  ordinance  calling  for  a  Ivirap  sum  payment  on  retirement 
as  a  pension  contribution  to  a  city  employee  on  leave  of  absence  to 
work  for  an  employee  organization,  constitutes  a  retirement  benefit 
that  is  not  within  the  power  of  the  Board  of  Supervisors  to  confer. 
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DISCUSSION 

Relative  to  your  first  question,  language  in  an  ordinance 
directing  or  requesting  a  department  or  commission  staff  to  prepare 
an  amendment  to  an  ordinance  should  be  honored  without  resort  to 
the  legal  niceties  of  whether  the  ordinance  is  mandatory  or  direct- 
ory.  However,  implicit  in  the  language  of  Section  22,  quoted  infra, 
directing  the  Civil  Service  Commission  to  prepare  an  amendment,  is 
that  the  amendment  so  prepared  be  one  which  is  within  the  power  of 
the  Board  of  Supervisors  to  adopt.   Impossibility  of  performance 
of  the  requirements  of  a  mandatory  statute  has  long  been  deemed  a 
basis  for  excusing  such  performance  (County  of  San  Diego  v.  Milotz 
(1953)  119  C.A.2d  Supp.  871).   Your  duty',  th'erf,' is  to  prepare  the 
requested  amendment,  vmless  such  amendment  would  necessarily  ex- 
ceed the  charter-conferred  power  of  the  board,  which  brings  us  to 
your  second  question. 

At  the  outset  there  appears  to  be  an  implied  contradiction 
of  terms  in  your  second  question.   I  can  state  categorically  that 
you  cannot  legally  prepare  an  ordinance  to  benefit  an  individual 
for  pension  purposes  who  is  not  currently  an  employee  of  the  City. 
My  understanding  of  the  problem  presented  in  your  letter  is,  how- 
ever, that  one  who  is  on  a  leave  of  absence  to  work  full  time  for 
an  employee  organization  is  still  an  employee,  though  inactive  and 
off  the  payroll  for  the  duration  of  his  leave  of  absence.   The 
balance  of  this  discussion  therefore  treats  an  employee  on  leave 
of  absence  as  an  employee,  albeit  not  for  the  moment  working  for 
the  City. 

Section  22  of  the  referenced  ordinance  reads  as  follows: 

"Pension  Contribution  for  Union  Officers. 
An  operator  while  on  leave  of  absence  for  the 
purpose  of  serving  on  a  full  time  basis  as  an 
officer  or  representative  of  the  employee 
organization  representing  the  operators  shall, 
subject  to  appropriation  of  funds  by  the  Board 
of  Supervisors,  be  entitled  to  have  an  amount 
deposited  by  the  Railway  in  a  fund,  such  amount 
to  be  paid  to  such  operator  as  a  pension  contri- 
bution in  a  Itimp  sum  upon  his  retirement  from 
the  City  and  County  service. 

"The  amount  to  be  so  deposited  in  such  fund 
shall  not  exceed  the  amount  paid  per  operator 
into  a  similar  type  of  fund  by  the  Transit 
Authority  of  New  York  City  for  operators  of 
that  authority  on  leave  of  absence  for  union 
business.   The  Public  Utilities  Commission  shall 
request  specific  appropriation  of  the  funds 
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required  for  deposit  in  such  fxmd.   The  proced- 
ures for  effecting  this  benefit  shall  be  included 
in  the  Public  Utilities  Commission  'Memorandum 
of  Agreement'  with  the  Transport  Workers  Union. 

"The  Civil  Service  Commission  will  submit  to 
the  Bo^.rd  of  Supervisors  an  amendment  to  this 
provision  (Section  22)  upon  the  receipt  of  appro- 
priate information  from  the  New  York  Transit 
Authority. " 

Charter  Section  8.404,  by  which  fringe  benefits  are  ex- 
tended to  carmen,  contains  a  limitation  on  fringe  benefits  reading 
as  follov7s: 

"Tha  bo£.rd  of  supervisors  may  establish  such 
conditions  and  benefits  notwithstanding  other 
provisions  or  limitations  of  this  charter,  with 
the  exception  that  such  conditions  and  benefits 
shall  not  involve  any  change  in  the  administra- 
tion of,  or  benefits  of  the  retirement  system, 
health  service  system  or  vacation  allowances  as 
provided  elsewhere  in  this  charter." 

Thus  it  can  be  seen  thrit  undor  Charter  Section  8.404, 
fringe  benefits  to  carmen  do  not  include  changes  in  the  adminis- 
tration of,  or  benefits  of  the  retirement  system,  health  service 
system  or  vacation  allowances  provided  in  the  charter. 

This  office  has  been  advised  that  in  accordance  with  a 
resolution  adopted  by  the  Board  of  Estimate  on  November  7,  1958, 
members  of  the  New  York  City  Employees'  Retirement  System,  granted 
leaves  of  absence  for  the  purpose  of  engaging  in  union  activities, 
may  receive  retireicent  service  c?:edit  for  pcfriods  retroactive  to 
May  16,  1957.   In  order  to  receive  this  credit,  such  a  member  must 
contribute  a  sum  equal  to  the  amount  which  would  have  been  deducted 
for  retirement  purposes  with  interest,  based  on  the  salary  or  com- 
pensation which  would  have  been  earned  during  the  period  of  such 
leave  of  absence. 

Prior  to  adoption  of  the  said  resolution,  the  Transport 
Workers  Union  1965  contract  with  the  New  York  City  Transit  Authority 
provided  in  part  (Article  VI,  section  D)  as  follows: 

"Effective  January  1,  1956,  and  during  the 
term  of  this  agreement,  the  Authority  shall 
deposit  in  a  special  fund,  an   amo'-int  of  pension 
contribution  for  each  staff  m.ember  of  the  Union 
on  leave  of  absence  for  Union  business  to  be 
paid  to  such  staff  member  on  retirement  in  a 
lump  sum,  in  accordance  with  procedures  to  be 
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mutually  agreed  upon,  ..." 

Similar  language  appears  in  the  1968  contract  between 
the  Transport  Workers  Union  and  the  New  York  City  Transit  Authority. 
The  language  does  not  appear  in  the  1970  contract,  presumably  be- 
cause of  the  action  of  the  New  York  City  Board  of  Estimate  i   i 
allowing  union  service  as  retirement  service  credit.   Prior  to  that 
action,  union  service  could  not  be  used  to  gain  retirement  service 
credit.   Similarly,  union  service  by  a  municipal  railway  operator 
cannot  be  used  to  gain  retirement  service  credit,  because  of  the 
language  of  Charter  Section  8.509  (G)  (1),  reading  as  follows: 

"(G)   The  following  time  and  service  shall 
be  included  in  the  computation  of  the  service  to 
be  credited  to  a  member  for  the  purpose  of  de- 
termining whether  such  member  qualifies  for 
retirement  and  calculating  benefits: 

"(1)   Time  during  which  said  member  is 
a  member  of  the  retirement  system  and  during 
and  for  which  said  member  is  entitled  to  re- 
ceive compensation  because  of  services  as  a 
miscellaneous  officer  or  employee." 

Thus,  during  the  time  a  miscellaneous  employee  (this 
includes  municipal  railway  employees)  is  not  receiving  compensation 
from  the  City  because  he  is  on  leave  of  absence  to  work  for  an 
employee  organization,  or  for  any  other  reason,  he  cannot  gain 
retirement  credit. 

It  is  apparent  that  proposed  Section  22,  calling  for  a 
Ivrnip  sum  payment  in  lieu  of  retirement  credit,  is  modeled  on  a  pro- 
vision in  the  New  York  Transit  Authority  contract  and  used  as  a 
substitute  for  retirement  credit.   The  question  becomes,  then,  one 
of  whether  there  is  legal  authority  under  the  Charter  for  the  Board 
of  Supervisors  to  provide  a  lump  sum  payment,  since  it  cannot  pro- 
vide retirement  credit  for  non-city  service. 

Clearly,  the  lump  sum  payment  proposed  by  Section  22  is  a 
"retirement  benefit."  It  would  be  payable  as  a  "pension  contribu- 
tion" "upon  his  retirement"  to  any  operator  who  has  been  on  leave 
of  absence  for  the  pui^jose  of  serving  the  employee  organization. 
It  purports  "not  to  involve  any  change  in  the  administration  of, 
or  the  benefits  of  the  retirement  system"  (Charter  Sec.  8,404),  and 
thus  raises  the  question  whether  that  section  authorizes  the  Board 
of  Supervisors  to  create  th:.s  particular  retirement  benefit  by 
ordinance  outside  the  retiremant  system. 

Pertinent  to  this  latter  question  is  the  following 
language  from  Charter  Sec.  3.571: 
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"The  retirement  board  shall  be  the  sole 
authority  and  judge,  under  such  general  ordi- 
nances as  may  be  adopted  by  the  supervisors,  as 
to  the  conditions  under  which  members  may  re- 
ceive and  may  continue  to  receive  benefits  of 
any  sort  under  the  retirement  system,  and  shall 
have  exclusive  control  of  the  administration 
and  investment  of  such  fund  or  funds  as  may  be 
established,  provided  that  all  investments  shall 
be  of  the  character  legal  for  insurance  companies 
in  California." 

Also,  Charter  Section  8.525  provides  as  follows: 

"The  city  and  county  shall  contribute 
jointly  with  the  members  of  the  retirement  sys- 
tem to  meet  the  liabilities  accruing  under  the 
system  because  of  seirvice   rendered  to  the  city 
and  county  by  persons  after  becoming  members  of 
the  system.   Members  of  the  system  shall  contri- 
bute not  to  exceed  ten  percent  of  their  salaries 
or  wages,  provided  that  members  may,  at  their ^ 
option,  elect  to  contribute  at  rates  in  addition 
to  those  fixed  as  normal  by  the  retirement  board. 
The  city  and  county  shall  contribute  an  amount 
equal  to  normal  contributions  of  members  as  pro- 
vided for  in  the  preceding  sentence,  but  the  city 
and  county  shall  not  contribute  any  amount 
because  of  additional  contributions  by  members." 

The  charter,  commencing  at  Section  8.500,  contains  a 
complete  scheme  of  retirement  benefits.   Even  the  Retirement 
Board  does  not  create  benefits;  it  administers  those  created  by 
charter,  to  the  exclusion  of  the  Board  of  Supervisors  and  other 
city  agencies.   Retirement  service  credit,  for  non-city  service, 
can  only  be  brought  about  by  charter  amendment.   For  example,  see 
Charter  Section  8,520,  relating  to  retirement  credit  for  services 
in  the  armed  forces  in  tine  of  war,  and  for  the  period  of  intern- 
ment of  City  employees  of  Japanese  ancestry  during  World  War  II, 
and  see  Charter  Section  8,509  (G)  (5)  relative  to  previous  civil 
service  with  the  federal  or  state  government,  or  any  public  entity 
or  public  agency  in  this  state. 

A  home-rule  charter  city  has  full  control  over  its  munici- 
pal affairs,  whether  or  not  its  charter  specifically  provides  for 
the  particular  power  sought  to  be  exercised,  so  long  as  the  power 
is  exercised  within  the  limitations  or  restrictions  placed  in  the 
charter  (West  Coast  Adv^tisi'n^3i?^^L_%iLJ'^iD5llP^  (1939)  14  Cal, 
2d  516,  57iy.     
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Thus,  any  retirement  benefit  must  be  found  in  the  charter 
and  must  be  administered  by  the  Retirement  Board.   Moreover  Charter 
Sec.  8.525,  supra  provides  that  the  city  and  county  "shall  contri- 
bute jointly  .  .  .  because  of  service  rendered  to  the  city  and 
county."  Such  language  does  not  authorize,  and.,  indeed,  prevents 
the  city  from  making  any  other  form  of  retirement  contribution  or 
payment. 

It  is  realized  that  this  letter  is  not  a  satisfactory 
answer  to  the  operators  on  leave  of  absence  to  serve  the  employee 
organization,  but  it  is  the  law  that  the  implementation  of  Section 
22  of  the  annual  salary  ordinance  would  be  illegal  without  a  charter 
amendment.   To  discharge  the  duty  imposed  on  you  by  Section  22  I 
suggest  that  you  advise  the  board  that,  after  consulting  the  City 
Attorney,  you  are  unable  to  draft  the  amendment  to  the  ordinance  as 
directed  because  it  would  be  in  violation  of  the  charter. 

You  are  so  advised. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


I 
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Business  Tax  Board  of  Review 

Room  289,  City  Hall 

San  Francisco,  California  94102 

Subject:   Liability  of  Western  States  Bankcard 

Association  ("WSBA")  for  San  Francisco 
Payroll  Expense  Tax 

Gentlemen: 

The  taxpayer  contends  that  it  shares  the  constitutional 
exemption  which  is  granted  to  banks  by  Article  XIII,  Section  16 
ot  the  California  Constitution  and  by  California  Revenue  and  Tax- 
ation Code,  Sections  23181  and  23182. 

Section  16,  Article  XIII  of  the  California  Constitution 
provides,  as  quoted  in  taxpayer's  letter  memorandum,  that: 

"Banks,  .  ,  .  shall  annually  pay  to  the 
State  a  tax,  .  .  .  which  shall  be  in  lieu  of 
ail  other  taxes  and  licenses,  ..."   (Emphasis 
added. ) 

Similarly,  Section  23181  of  the  Revenue  and  Taxation  Code 
provides  that: 

"An  annual  tax  is  hereby  imposed  upon  every 
bank  located  within  the  limits  of  this  State  ..." 
(Emphas i  s  added . ) 

WSBA  is  not  a  bank,  nor  does  it  claim  to  be.   Its  claim 
for  exemption  is  based  upon  the  contentions  that  (1)  it  is  "an 
integral  part  of  the  banking  business  of  its  member  banks"  (page  3 
of  taxpayer's  letter  memorandum),  and  (2)  that,  if  the  tax  is  im- 
posed upon  WS2A,  it  will  be  passed  on  to  its  member  banks  and  this 
would  be  tantamount  to  the  imposition  of  a  tax  directly  upon  said 
member  banks.   To  support  the  latter  contention,  the  taxpayer  relies 
upon  two  cases  decided  by  the  California  Supreme  Court;  viz.,  Hughes 
Vu_Cit^  of  i^s  AngeJ.es  (1914),  168  Cal.  764,  and  Groves  v.  Citv  of 
Lp_s,  Angeles  7T?33T,  ^0  Cal.  2d  751.   It  is  submitteT"To"th'i~Bo"£fa'That 
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these  cases  are  distinguishable  from  the  matter  at  hand. 

In  the  Hughe s  case,  supra,  the  tax  in  question  was  a 
license  tax,  a  subsection  of  which  specifically  taxed  corporations 
and  firms  conducting  business  as  insurance  agents.   Similarly,  in 
Gr oye s ,  supra,  a  subsection  of  the  tax  specifically  dealt  with  per- 
sons in  the  T^u  sines  s  of  soliciting,  etc.,  undertakings  of  bail. 
The  Court  in  Groves,  supra,  relied  on  the  California  Insurance 
Code  (Section  ISOCJ  which  stated  that  an  insurer  cannot  conduct  a 
bail  bond  business  except  by  and  through  a  licensed  bail  agent. 

The  San  Francisco  Payroll  Expense  Tax,  on  the  other  hand, 
is  imposed  upon  "every  j) arson  who,  in  connection  with  his  business, 
engages,  hires,  employs  or  contracts  with  one  or  more  individuals 
as  Commission  Merchant  or  Employee,  to  perform  work  or  render 
services  in  whole  or  in  part  within  the  City  and  County  of  San 
Francisco."   (Section  3;  emphasis  added.) 

The  ordinance  does  not  require  any  license,  nor  is  payment 
of  the  tax  a  condition  precedent  to  engaging  in  any  business  within 
the  City  and  County. 

The  case  of  Edward  Brown  &  Sons  v.  McColgan  (1942),  53 
Cal.App.2d  504,  concerned  an  a"c"t ion  bfougliV "By  an  insurance  agent 
who  represented  several  companies  to  recover  franchise  tax  payments. 
His  action,  like  the  instant  case,  was  based  upon  the  provision  of 
the  "in  lieu"  tax  on  insurers  and  upon  the  Hughes  case,  supra.   The 
Court  first  stated  that  the  character  of  a  tax  must  be  ascertained 
from  its  incidents  and  from  the  natural  and  legal  effect  of  the 
language  employed  in  the  statute.   It  was  then  held  that  the  Hughes 
case,  supra,  was  not  controlling  because  it  was  concerned  with  an 
occupation  tax  on  an  insurance  agent  because  h^_was  an  insurance 
agent  and,  therefore, the  tax  affected' insurance  companies  directly. 
The  Court  went  on  to  say  that  the  "in  lieu"  provision  applied  to 
direct  taxes  on  insurance  companies  and  did  not  apply  to  indirect 
taxes  imposed  upon  other  persons  or  corporations  (as  is  the  case 
with  the  Payroll  Expense  Tax),  which  were  passed  on  to  the  insurance 
company.   It  was  stated  that  the  privilege  of  exemption  from  other 
taxes  is  predicated  upon  the  theory  that  a  gross  premiums  tax  has 
been  paid  and  that,  in  the  matter  before  it,  plaintiff  did  not  pay 
that  premium  tax.   The  taxpayer  involved  in  the  instant  matter  has 
not  alleged  that  it  pays  the  "in  lieu"  tax  imposed  by  the  State 
Constitution  and  by  the  Revenue  and  Taxation  Code,  but  rather  that 
such  tax  is  paid  by  its  member  banks.   The  Brown  case,  supra,  was 
distinguished  by  the  California  Supreme  Court  in  Groves,  supra 
(cited  by  the  taxpayer),  thus: 

",  .  .  it  [the  Brown  case]  may  be  distinguished 
[from  Groves]  on  the  ground  that,  although  the 
franchise  tax  is  computed  on  the  net  income  of 
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the  corporation,  it  is  on  the  privilege  of  using 
the  corporate  mechanism  to  do  business  and  hence 
has^  no  relation  to  ^he  nature  o^f  the  business  con- 
duc ted^   THus  the  tax  is  not  on  the  insurance 
business  id-thin  the  meaning  of  the  Constitution." 
(Emphasis  and  parenthetical  matter  added.) 

The  Payroll  Expense  Tax,  like  the  franchise  tax,  does  not 
single  out  the  business  of  bank  credit  and  clearing  houses  and  levy 
a  tax  on  that  business.   It  is  not  an  occupation  tax,  such  as  was 
involved  in  the  Hughes  case,  supra,  in  that  it  has  no  relation  to 
the  nature  of  the  business  condiacted.   It  is  imposed  upon  all 
employers  having  employees  within  the  City  and  County  of  San 
Francisco.   Thus,  the  Payroll  Expense  Tax  is  not  imposed  on  banks 
within  the  meaning  of  the  Constitution. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Donald  M.  Scott,  Chief 

San  Francisco  Police  Department 

850  Bryant  Street 

San  Francisco,  California  94103 

Subject:   Career  Development  Program  - 
Police  Department 

Dear  Chief  Scott: 

This  is  in  response  to  your  October  24,  1972  letter 
requesting  an  opinion  regarding  the  legal  questions  raised  in 
the  report  by  Arthur  Young  &  Company  relating  to  a  Career  Develop- 
ment Program  in  the  San  Francisco  Police  Department  which  was  en- 
closed with  the  letter.   The  legal  issues  raised  in  the  report 
present  two  general  considerations:   (1)  Whether  the  pay  incentive 
increases  proposed  as  part  of  the  program  may  be  accomplished 
under  existing  Charter  provisions  with  the  retention  of  existing 
ranks  in  the  Department  and,  if  not;   (2)  Whether  the  program 
could  be  accomplished  by  the  creation  of  additional  ranks  in  the 
Department.   These  considerations  will  be  hereinafter  discussed 
under  the  headings  "Existing  Ranks"  and  "Additional  Ranks." 

Existing  Ra^lis 

The  annioal  basic  rate  of  compensation  for  members  of  the 
Police  Department  holding  existing  ranks  and  positions  must  be 
fixed  in  accordance  with  the  provisions  of  Section  8.405  of  the 
Charter  and  subject  to  the  limitations  set  forth  therein. 
Essentially,  this  section  provides  for  the  ascertainment  of  a 
basic  rate  of  compensation  for  police  officers  in  the  fourth  year 
of  service  and  thereafter,  based  on  a  survey  conducted  in  California 
cities  of  100,000  population  or  over,  and  the  adjustment  of  the 
basic  rate  of  compensation  of  all  other  members  of  the  uniform 
force  of  the  Department  in  accordance  with  the  annual  amount  or 
percentage  adjustment  of  this  basic  rate  so  established.   The  term 

rates  of  compensation"  as  used  in  the  section  applies  only  to  a 
basic  amount  of  wages,  with  included  range  scales,  and  working 
benefits  and  premium  pay  differentials  of  any  type  may  be  paid  to 
members  of  the  Police  Department  governed  by  the  section  only  as 
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is  otherwise  provided  by  the  Charter. 

The  first  specific  legal  issue  raised  in  the  report  is 
whether  the  proposed  incentive  pay  to  be  granted  as  a  part  of  the 
Career  Development  Program  would  constitute  a  premium  pay  differ- 
ential within  the  meaning  of  Section  8.405.   In  ray  opinion,  it 
would.   (Sea  Hegartyjv.  Sober,  190  Cal.App.2d  509  and  City  Attorney 
Opinion  No.  TO-lA,'  da t'eT  March  25,  1970.)   However,  whether  the  pay 
incentives  be  deemed  premium  pay  differentials  or  a  part  of  the 
basic  rate  of  compensation  is  actually  immaterial  as  the  provisions 
of  Section  8.405  would  preclude  their  payment  to  existing  ranks  in 
the  Police  Department  in  either  case. 

Thus,  if  the  paynients  be  deemed  part  of  the  compensation, 
as  defined  in  Section  8.405,  they  could  not  be  paid  to  police 
officers  as  the  compensation  of  police  officers  now  equals,  and 
has  in  the  past  equalled,  the  hightest  rate  of  compensation  paid 
police  officers  in  the  cities  surveyed,  and  the  effect  of  such  pay- 
ment would  cause  their  compensation  to  exceed  the  highest  rate  of 
compensation  paid  in  those  cities  in  violation  of  the  provisions 
of  Section  8.405(a)(1)  of  the  Charter.   On  the  other  hand,  if  the 
payments  be  deemed  a  working  benefit  or  premiirai  pay,  such  payment 
would  violate  the  provisions  of  subdivision  (4) (a)  of  Section 
8.405  which  provide  that  working  benefits  and  premium  pay  differ- 
entials of  any  t3rpe  shall  be  allowed  or  paid  to  members  of  the 
Police  Department  only  as  is  otherwise  provided  in  the  Charter. 
The  same  would  hold  true  for  other  ranks  in  the  Department  as  their 
annual  compensation  must  be  fixed  in  accordance  with  the  percentage 
adjustments  indicated  by  the  rate  established  for  police  officers. 

Additional  Ranks 

At  the  election  held  on  November  2,  1971  the  Charter  was 
amended  to  vest  authority  in  the  Police  Commission  to  organize  and 
reorganize  the  Department.   The  provisions  of  the  amendment  perti- 
nent to  this  consideration  are  now  found  in  Section  3.530.   This 
section  grants  the  Police  Commission  the  power  to  create  new  or 
additional  ranks  or  positions  in  the  Department  subject  to  the 
Civil  Service  provisions  of  the  Charter  and,  also,  to  create  the 
additional  ranks  or  positions  exempt  from  the  Civil  Service  pro- 
visions of  the  Charter,  subject  to  the  recommendation  of  the  Civil 
Service  Commission  and  the  approval  of  the  Board  of  Supervisors. 
Exempt  ranks  or  positions  may  be  created  by  majority  vote  of  the 
Supervisors  even  though  the  Civil  Service  Commission  disapproves 
the  exemption. 

The  legal  issue  raised  in  the  report  in  this  connection 
is  whether  exempt  ranks  or  positions  can  be  created  without  the 
prescription  of  additional  or  different  duties  for  such  position. 
In  my  opinion,  they  could. 
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Charter  Section  3.530  is  a  special  provision  enacted 
later  in  time  and  would  prevail  over  other  Charter  provisions  re- 
lating to  the  creation  of  ranks  or  positions  in  the  Police  Depart- 
ment which  r.ould  be  deemed  in  conflict  therewith,  and  in  particular, 
would  prevail  over  the  provisions  of  Section  3.^61  relating  to  the 
standards  prescribed  for  the  creation  of  positions  in  the  City  and 
County  Service  generally  if  such  provisions  should  be  deemed  to  be 
in  conflict  therewith.   The  power  vested  in  the  Police  Commission, 
subject  to  the  approvals  as  indicated,  to  create  new  ranks  or 
positions  is  couched  in  broad  and  general  teirms  and  is  without 
qualification  as  to  the  standards  for  the  creation  of  such  ranks  or 
positions.   Of  course,  this  power  must  be  reasonably  and  not  arbi- 
trarily exercised  and  any  new  or  additional  ranks  or  positions  cre- 
ated must  be  based  on  some  differentiation  between  other  ranks  and 
positions  in  the  Department.   The  educational  and  experience 
qualifications  proposed  in  the  report  would,  in  my  opinion,  consti- 
tute a  reasonable  differentiation  to  justify  the  creation  of  new 
ranks  or  positions,  particularly  when  it  is  considered  that  the 
objective  to  ba  achieved  by  this  incentive  program  conforms  to  the 
basic  underlying  objectives  of  the  1971  Charter  amendment  as  ex- 
pressed in  the  amendment  and  set  forth  in  the  argument  to  the  voters, 

If  additional  ranks  or  positions  wer^  created  based  on 
the  criteria  set  forth  in  the  report,  under  the  provii^ions  of  Sec- 
tion 3.530  tlj<)  basic  rate  of  compensation  fcr  such  ranks  or  posi- 
tions pending  the  cdoption  of  salary  standc  'is  fcr  such  rarJ^s  or 
positions  would  t?  reccTimended  by  the  Police  CoiiLrriissicr.  to  the 
Board  of  Supervisors  and  the  Board  of  Super'/isors  would  have  the 
power  to  fix  the  rate  of  compensation  for  safd  new  ranks  or 
positions.   Annually  thereafter,  the  compensation  for  said  new 
ranks  or  positions  would  be  fixed  in  accord.ir.ce  with  the  percentage 
adjustments  provided  in  Section  8.405  of  the  Charter. 

As  to  the  question  raised  in  the  report  as  to  whether  a 
Career  Incentive  Program  in  the  Police  Department  would  automati- 
cally affect  Fire  Department  salaries  urder  the  C-'ty  Charter  pro- 
visions calling  fcr  parity  br«tween  the  two  crgani-ations,  it  is  my 
opinion  that  such  a  program  would  have  no  el  feet  upon  such  parity 
pay. 

The  pnrlty  pay  botweea  policemea  and  fireman  provided 
under  the  provisions  of' subsection  (d)  of  St;ctio-.i  8.405  relates  to 
the  establishment  of  pa  ity  pay  for  police  officers  and  firemen  in 
the  fourth  year  of  service  and  thfreaf<:er.   in  thxs  connection,  I 
have  re/iaweci  the  data  submitted  in  the  report  ri'vating  to  .  'Oipansa- 
tioriO  paid  i-\  other  cities  in  Ca-.iforria  with  100,000  population 
or  over  and  it  is  ^ly  conclusion  fbat  tie  establishment  of  nev;  ranks 
or  posif.ions  in  t^^e  Depc.rtmcnt  pii'suant  to  the  Ciireer  Incentive 
Program  as  outlined  in  che  report  would  not  affect  the  standards  or 
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bases  used  in  making  the  survey  or  in  determining  the  rates  of  com- 
pensation to  be  paid  policemen  and  firemen  in  the  fourth  year  of 
service  and  thereafter  in  the  City  and  County  of  San  Francisco  as 
a  result  of  such  survey. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Captain  Eugene  Caldwell 

Supervisory  Officers  Association 

Hall  of  Justice,  Room  549 

850  Bryant  Street 

San  Francisco,  California  94103 

Subject:   Grievance  Procedure  in  the  SFPOA 
Memorandum  of  Understanding 

Dear  Captain  Caldwell: 

Pursuant  to  our  conversation  yesterday,  I  am  attaching 
a  copy  of  City  Attorney  Opinion  No.  72-3  regarding  the  applica- 
bility of  the  Transport  Workers  Union  agreement  to  nonmembers  of 
the  union. 

I  have  had  a  chance  to  review  this  opinion  and  conclude 
that  the  reasoning  and  argument  utilized  in  this  opinion  are  not 
applicable  to  the  Police  Department  situation. 

The  TWU  grievance  procedure  was  adopted  in  a  memorandum 
of  understanding  between  the  Public  Utilities  Commission  and  the 
union  prior  to  the  adoption  of  Civil  Service  Rule  56  (Civil 
Service  Rule  55  being  a  City-wide  grievance  procedure) ,   When 
Civil  Service  Rule  55  was  adopted,  the  Civil  Service  Commission  was 
aware  that  the  TWU  contract  already  had  a  grievaiice  procedure 
incorporated  therein.   Therefore,  explicit  langur.ge  was  used  in 
Rule  55  to  exclude  the  application  of  Rule  55  from  utilization  by 
employees  in  the  Public  Utilities  Commission. 

A  second  fundamental  difference  io  that  in  the  Public 
Utilities  Commission  the  Transport  Workers  'Jxiion  has  been  granted 
exclusive  recognition.   No  other  unions  represent,  i.ng  enployess  of 
the  Public  Utilities  Commission  are  en^-itled  to  ir.aet  snd  confer 
and  represent  employees  of  that  body.   Therefore,  if  cny  employee 
seeks  to  utilize  t;ae  grievance  procedure,  he  must  utilize  it 
through  his  employee  representative  wh5ch  is  the  TWU  or  he  nay  go 
through  the  grievance  ^/vocedure  himself  but  the  laain  point  .'.s  that 
the  grievance  procedure  applicable  to  all  "employees  of  the  Com- 
mission" is  the  one  negotiated  by  the  TI^W  as  the  exclusive 
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bargaining  agent  and  is  therefore,  the  only  grievance  procedure 
available. 

As  you  are  aware,  the  resolution  granting  recognition 
to  the  San  Francisco  Police  Officers  Association  also  granted 
recognition  to  the  Officers  for  Justice.   As  a  result,  both  organi- 
zations are  entitled  to  equal  treatment  with  regard  to  meeting  and 
conferring  upon  matters  within  the  scope  of  representation.   Con- 
sequently, it  is  possible  that  the  Officers  for  Justice  could  enter 
into  a  memorandum  of  understanding  with  the  Police  Commission  which 
contained  a  grievance  procedure  different  from  that  contained  in 
the  memorandum  of  understanding  between  the  Police  Commission  and 
the  SFPOA.   This  is  highly  unlikely,  and  the  Police  Commission  would 
probably  want  to  avoid  creating  two  grievance  procedures. 

The  result  is  that  the  reasoning  contained  in  City 
Attorney  Opinion  No.  72-3  would  not  be  applicable  to  the  Police 
Department  and  the  question  is  open  as  to  whether  or  not  other 
employees  (members  of  the  Officers  for  Justice  or  any  other  organi- 
zation) would  be  compelled  to  use  the  grievance  procedure  negoti- 
ated by  the  SFPOA, 

If  I  can  be  of  further  assistance  on  this  issue,  please 
feel  free  to  contact  me. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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December  18,  1972 


DOCUMINTS  DGPT. 

SA.ii   F.-.".::ciCco 
Mr.  Robert  J.  Dolan,  Clerk  public  library 

Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California  94102 

Subject:  Unemployment  Insurance  for 
City  and  County  Employees. 
Your  File  No.  165-72 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  request  for  an  opinion 
whether  the  City  and  County  of  San  Francisco  has  authority  to 
provide  unemployment  insurance  benefits  for  its  employees  pur- 
suant to  Section  710  of  the  Unemployment  Insurance  Code. 

Section  710  of  the  Unemployment  Insurance  Code  pro- 
vides in  part: 

"(a)   Definition.   For  the  purpose  of 
this  section^  ' governmental  entity'  means 
political  subdivisions  or  instrumentalities 
of  this  state  or  instrumentalities  of  this 
state  and  of  one  or  more  other  states  or 
instrumentalities  of  one  or  more  political 
subdivisions  or  departments  or  units  thereof. 
'Governmental  entity'  does  not  include  the 
state. 


apprc 
7TO7 


"(b)   Election  to  become  employer; 
>roval .   Except  as  provided  by  Sections 
1  and  710.2,  a  governmental  entity  may, 
when  requested  by  a  written  petition  signed 
by  a  majority  of  the  employees  (including 
those  with  civil  service  or  tenure  positions) 
elect  to  become  an  employer  subject  to  this 
division  for  not  less  than  two  calendar  years 
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with  respect  to  all  of  its  employees,  and 
may  file  its  written  election  with  the 
director.   If  the  director  finds  that  a 
majority  of  the  employees  to  be  affected 
by  the  election  to  become  an  employer  have 
signed  the  petition,  the  governmental 
entity  shall,  upon  the  written  approval  of 
the  director,  become  an  employer  subject  to 
this  division  to  the  same  extent  as  other 
employers,  and  services  performed  by  its 
employees,  including  those  with  civil  service 
or  tenure  positions,  shall  constitute  employ- 
ment subject  to  this  division.   Beginning  at 
that  time  it  shall  withhold  from  the  wages 
of  employees  the  contributions  required  for 
imemployment  compensation  disability  benefits." 

Section  710  above  quoted  applies  to  governmental  enti- 
ties which  are  defined  in  that  section  as  political  subdivisions 
or  instrumentalities  of  this  state.   A  county  is  a  political  sub- 
division of  the  state  (Abbott  v.  City  of  Los  Angeles,  50  C.2d 
438;   County  of  San  Mateo  v.  Cobum.  130  Cal.  631;   Otis  v.  City 
of  Los  Angeles,  52  C.A.2d  605),  and,  therefore,  the  City  and 
County  of  San  Francisco  could  become  an  employer  subject  to  the 
Unemployment  Insurance  Code  if  requested  to  do  so  by  written 
petition  signed  by  a  majority  of  its  employees. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.    72-124 


December  18,    1972  occur t-jts  d£pt. 

SAN  F. ,;-.:, :c!sco 

PUBLIC   LI3RARY 


Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   File  No.  201-72-45;  Proposed 

Reclassification  of  7530  Street 
Cleaner  to  7514  General  Laborer; 
Propriety  of  Board  of  Supervisors' 
Approval  Thereof 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  letter  of  December  14,  1972 
wherein  you  advise  that  Supervisor  John  J.  Barbagelata  and  Super- 
visor Quentin  L.  Kopp  have  established  to  their  satisfaction  that 
the  Civil  Service  Commission  is  incorrect  in  its  finding  that  the 
position  of  street  cleaner  should  be  subject  to  salary  standardi- 
zation under  Charter  Section  8.403  rather  than  Charter  Section 
8.401.  Accordingly,  they  have  asked  if  it  is  legally  proper  for 
the  Board  of  Supervisors  to  approve  a  proposal  by  the  Civil 
Service  Commission  that  the  position  7530  Street  Cleaner  be  re- 
classified to  7514  General  Laborer. 

Your  question  calls  for  a  consideration  of  the  provi- 
sions of  Section  8.403  of  the  Charter  which  reads,  in  part,  as 
follows : 

"Whenever  any  groups  or  crafts  establish  a 
rate  of  pay  for  such  groups  or  crafts  through 
collective  bargaining  agreements  with  employers 
employing  such  groups  or  crafts,  and  such  rate 
is  recognized  and  paid  throughout  the  industry 
and  establishments  employing  such  groups  or 
crafts  in  San  Francisco  and  the  civil  service 
commission  shall  certify  that  such  rate  is 
generally  prevailing  for  such  groups  or  crafts 
in  private  employment  in  San  Francisco  pursuant 
to  collective  bargaining  agreements,  the  board 
of  supervisors  shall  have  the  power  and  it  shall 
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be  its  duty  to  fix  such  rate  of  pay  as  the 
compensations  for  such  groups  and  crafts  en- 
gaged in  the  city  and  county  service.   The 
rate  of  pay  so  fixed  by  the  board  of  super- 
visors shall  be  determined  on  the  basis  of 
rates  of  pay  certified  by  the  civil  service 
commission  on  or  prior  to  April  1st  of  each 
year  and  shall  be  effective  July  1st  follow- 
ing; provided,  that  the  civil  service  com- 
mission shall  review  all  such  agreements  as 
of  July  1st  of  each  year  and  certify  to  the 
board  of  supervisors  on  or  before  the  second 
Monday  of  July  any  modifications  in  rates  of 
pay  established  thereunder  for  such  crafts 
or  groups  as  herein  provided.   The  board  of 
supervisors  shall  thereupon  revise  the  rates 
of  pay  for  such  crafts  or  groups  accordingly 
and  the  said  revised  rates  of  pay  so  fixed 
shall  be  effective  from  July  1st  of  the  fiscal 
year  in  which  such  revisions  are  determined." 

The  foregoing  Charter  provision  sets  forth  the  condi- 
tions prerequisite  to  the  Board  of  Supervisors'  establishing  a 
compensation  schedule  thereunder  rather  than  under  Charter  Section 
8.A01.   Initially,  it  is  the  duty  of  the  Civil  Service  Commission 
to  determine  whether  or  not  these  conditions  are  satisfied  and, 
if  so,  to  certify  the  proper  rates  of  pay  to  the  Board  of  Super- 
visors for  its  further  action  pursuant  to  Section  8.403.   In  exer- 
cising this  duty,  the  Civil  Service  Commission  is  cloaked  with  a 
broad  discretion  which  should  not  be  interfered  with  unless  abuse 
of  such  discretion  clearly  appears.   (Miller  v.  City  and  County 
of  San  Francisco,  174  Cal.App.2d  109,  111.)  In  exercising  its 
power  and  duty  under  Charter  Section  8.403,  the  Board  of  Super- 
visors, in  my  opinion,  is  also  limited  by  the  provisions  of 
Charter  Section  8.403  that  the  prerequisite  conditions  set  forth 
therein  are  satisfied.   (Charter  Sec.  2.101.)   However,  in  my 
opinion,  the  Board  of  Supervisors  in  making  this  determination 
should  follow  the  rule  established  in  cases  such  as  the  Miller 
case,  supra,  in  that  the  determination  of  the  Civil  Service  Com- 
mission herein  should  be  accepted  unless  such  determination  is 
found  to  be  unreasonable,  arbitrary  or  capricious. 

Accordingly,  in  answer  to  your  question,  it  is  my  opinion 
that  it  is  legally  proper  for  the  Board  of  Supervisors  to  approve 
the  proposal  of  the  Civil  Service  Commission  with  respect  to  the 
reclassification  of  7530  Street  Cleaner  to  7514  General  Laborer 
unless  the  Board  finds  that  the  determination  of  the  Civil  Service 
Commission  amounted  to  an  abuse  of  discretion. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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documj:n'7s  dcpt 
SAN   F.l.'.-Cicco 


Mr.  James  K.  Carr 

Director  of  Airports 

San  Francisco  International  Airport 

San  Francisco,  California  94128 

Subject:   FAA  Regulations,  Part  107;  "Peace  Officer"  Requirement 

Dear  Mr.  Carr: 

In  answer  to  your  letter  of  December  19,  and  in  con- 
firmation of  the  views  expressed  by  me  in  our  telephone  conver- 
sation of  the  previous  afternoon,  you  are  hereby  advised  that 
the  "law  enforcement  officer"  requirement  referred  to  in  (Part) 
107.1(e)  of  the  Regulations  demands,  as  a  security  attendant, 
that  person  known  in  California  law  as  a  "peace  officer."   (See 
California  Penal  Code  Sections  830,  et  seq.) 

The  reasons  therefor  are  obvious.  A  "peace  officer" 
is  allowed  by  law  much  greater  power  of  arrest  than  a  "security 
officer,"  not  being  a  peace  officer,  who  would  by  law  have  no 
greater  power  than  any  other  person  under  a  "citizen's  arrest" 
possibility  for  a  crime  committed  in  his  presence.   The  corres- 
pondence between  you  and  Sheriff  Whitmore,  and  between  you  and 
Whitmore's  assistant,  Mr.  Stewart,  indicates  their  recognition 
of  such  broader  arrest  power  factors,  and  provides  them  with 
reason  for  unwillingness  to  appoint  our  own  airport  security 
guards  as  fully  deputized  deputy  sheriffs  of  San  Mateo  County 
pursuant  to  Government  Code  Section  26608.2,  a  photocopy  of 
which  is  sent  herewith. 

Since,  as  you  note  in  your  letter  of  December  19, 
District  Attorney  Sorenson  advises  against  the  Sheriff  fully 
deputizing  our  security  personnel  pursuant  to  said  Government 
Code  provision,  it  seems  certain  that,  under  existing  law,  you 
will  not  be  able  to  satisfy  the  FAA  (Part)  107.1(e)  demand  by 
use  of  our  own  security  guards. 

You  have  stated  both  to  me  and  at  Airports  Commission 
meetings  that  various  efforts  are  being  made,  by  AOCI  and  others, 
to  alter  the  107.1(e)  requirements.   As  an  alternative  possi- 
bility for  meeting  even  those  requirements,  we  suggest  that  you 
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consider  having  the  State  Legislature  amend  -  as  an  emergency 
measure  -  the  current  provisions  of  the  Penal  Code  so  as  to 
allow  "peace  officers"  status  to  our  own  security  guards  en- 
gaged in  the  security  activities  intended  to  be  fostered  by 
Part  107  of  the  FAA  Regulations.   I  send  you  herewith  photo- 
copies of  Penal  Code  provisions  (Section  830.3  and  830.4)  which 
show  much  precedent  in  California  for  granting  "peace  officer" 
powers  to  security  personnel  in  a  wide  variety  of  special  situ- 
ations relating  to  the  individual  functions  of  their  security 
assignments.   Take  note  that  in  Section  830.4(11),  such  special 
power  has  been  given  to  security  officers  at  Los  Angeles 
Airport . 

Should  you  desire  further  assistance  in  these  matters, 
please  call  or  write. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 
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December  21,  1972 


DOCUnrNTS  DEPT. 

SAN  p;.Ar:cicco 

Mr.  Robert  J.  Dolan.  Clerk  '''''^^'^  ^'^^^''^ 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Compromise  of  City's  Claims 

for  Reimbursement  of  Workmen's 
Compensation  Benefits  in  Third 
Party  Actions 

Dear  Mr.  Dolan: 

By  letter  dated  October  18,  1972,  Mr.  Philip  P.  Engler, 
Acting  Clerk  of  the  Board,  conveyed  the  requests  of  Supervisor 
Quentin  L.  Kopp  that  this  office  review  the  manner  in  which  the 
City  and  County  of  San  Francisco  compromises  its  claims  for  re- 
imbursement of  medical  costs  and  disability  indemnity  paid  to 
or  on  behalf  of  employees  injured  in  the  course  and  scope  of 
their  employment  by  the  negligent  act  of  a  third  party  and  that 
this  office  prepare  legislation  which  would  prohibit  the 
present  practice  of  reducing  by  two-thirds  any  City  lien  claims 
for  medical  and  disability  payments." 

The  City  and  County  of  San  Francisco  is  an  "employer" 
within  the  meaning  of  the  workmen's  compensation  laws  of  the 
State  of  California.   (Labor  Code,  Section  3300.)  An  "employer" 
other  than  the  State  of  California  and  its  political  subdivisions 
is  required  to  secure  the  payment  of  workmen's  compensation 
benefits  either  by  being  insured  against  liability  for  such  bene- 
fits or  by  qualifying  to  be  "self -insured. "   (Labor  Code,  Section 
3700.)   The  State  of  California  and  its  political  subdivision  may 
be  "permissibly  uninsured"  for  their  workmen's  compensation 
liability  without  satisfying  the  requirements  imposed  upon  private 
employers  who  desire  to  be  "self-insured."   (Labor  Code,  Section 
3700.)   The  City  and  County  of  San  Francisco  is,  except  for  cer- 
tain special  categories  of  employees,  "permissibly  uninsured" 
with  respect  to  its  liability  for  workmen's  compensation  benefits. 
The  provisions  of  the  workmen's  compensation  law  as  they  relate 
to  employees  of  the  City  and  County  are  administered  by  the  Retire- 
ment Board.   (Charter,  Section  8.515.) 
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Whenever  an  employee  of  the  City  and  County  of  San 
Francisco  is  injured  or  killed  as  the  result  of  injury  arising 
out  of  and  occurring  in  the  course  of  his  employment,  the  City 
and  County  becomes  liable  for  certain  benefits  as  delineated  in 
the  Labor  Code.   In  general,  these  benefits  include  the  furnish- 
ing of  all  necessary  hospital  and  medical  care  and  the  payment 
of  disability  indemnity.   In  addition  to  the  disability  benefits 
required  under  the  Labor  Code,  an  employer  may  voluntarily  pro- 
vide further  benefits.   For  example,  the  City  and  County  pro- 
vides full  salary  to  members  of  the  Police  and  Fire  Departments 
injured  in  line  of  duty. 

In  many  instances,  the  injury  sustained  by  the  City 
and  County  employee  is  caused  by  the  negligent  act  of  a  third 
party.  Although  the  injured  employee  is  entitled  to  workmen's 
compensation  benefits  from  the  City  and  County  because  of  his 
injury,  he  also  may  claim  damages  from  the  third  party  whose 
negligence  caused  his  injury.   (Labor  Code,  Section  3852.) 
Likewise,  the  City  and  County  has  a  claim  against  the  negligent 
third  party  for  its  expenditures  under  the  workmen's  compensa- 
tion laws  and  also  for  such  additional  benefits  which  it  may 
have  provided  the  injured  employee.   (Labor  Code,  Section  3852.) 

The  employee  enforces  his  claim  by  bringing  a  civil 
action  for  damages  against  the  negligent  third  party,  (Labor 
Code,  Section  3852.)   The  City  and  County  may  enforce  its  claim 

(1)  by  bringing  its  own  action  against  tHenegligent  third  party, 

(2)  by  intervening  in  the  employee's  action,  or  (3)  by  claiming 
a  lien  against  any  recovery  made  by  the  employee.   (Labor  Code, 
Sections  3852,  3853,  3856  and  3857;  see  Witt  v.  Jackson.  57  C.2d 
57.) 

In  those  cases  in  which  the  City  and  County  has  a  claim 
against  the  negligent  third  party  and  the  injured  employee  has 
secured  legal  representation,  it  is  the  practice  of  the  Retire- 
ment Board  to  secure  from  the  employee  and  his  attorney  an 
"Acknowledgment  and  Waiver,"  consisting  of  (1)  an  acknowledgment 
that  the  City  and  County's  claim  will  be  a  first  lien  against 
any  judgment  or  settlement  which  may  be  obtained,  and  (2)  a^ 
waiver  of  any  and  all  attorney's  fees  to  which  the  employee  s 
attorney  would  otherwise  be  entitled  under  Labor  Code  sections 
3856  and  3860  for  having  secured  recovery  of  any  part  of  the 
City  and  County's  claim.   If  such  acknowledgment  and  waiver  are 
obtained,  there  is  no  necessity  for  the  City  and  County  to 
initiate  its  own  action  against  the  third  party  or  to  intervene 
in  the  employee's  action,  as  the  City  and  County's  interests  are 
fully  protected.   In  the  vast  majority  of  cases,  the  injured 
employee  and  his  attorney  willingly  execute  the  "Acknowledgment 
and  Waiver"  as  it  is  generally  accepted  that  in  litigation  of  this 
type  it  is  advantageous  to  both  the  employer  and  employee  that  the 
employer  not  be  a  party. 
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The  use  of  the  "Acknowledgment  and  Waiver"  is  a  reason- 
able procedure  in  that  it  permits  the  City  and  County  to  recover 
all  or  part  of  its  claim  without  direct  participation  by  the 
City  and  County  in  the  litigation  against  the  third  party,  there- 
by obviating  the  expenditure  of  time  and  effort  by  my  deputies 
and  avoiding  the  costs  attendant  upon  being  a  party  to  litigation. 

In  those  cases  in  which  the  "Acknowledgment  and  Waiver" 
are  not  forthcoming,  the  City  and  County,  through  this  office, 
initiates  its  own  action  against  the  third  party  or  intervenes 
in  the  employee's  action. 

In  some  instances,  the  injured  employee  chooses  not  to 
proceed  against  the  third  party.   In  such  cases,  the  City  and 
County  will  bring  its  own  independent  action  against  the  third 
party  if  the  facts  of  the  case  are  determined  to  warrant  such 
action. 

Regardless  of  the  City  and  County's  posture  wi'ch  respect 
to  its  claim  against  the  third  party  (that  is,  as  a  plaintiff  in 
its  own  action,  as  a  plaintiff  in  intervention  in  its  employee's 
action,  or  as  a  lien-claimant),  it  is  frequently  necessary  to  con- 
sider whether  it  would  be  in  the  best  interests  of  the  City  and 
County  to  settle  its  claim  by  the  acceptance  of  an  amount  less 
than  the  full  amount  claimed.   Mr.  Engler's  letter  refers  to 
"the  present  practice  of  reducing  by  two-thirds  any  City  lien 
claims  for  medical  and  disability  payments."  Initially,  it  must 
be  pointed  out  that  the  quoted  language  is  not  a  correct  descrip- 
tion of  what  occurs  in  the  usual  case.   The  rule  of  thumb  that 
has  been  accepted  and  followed  by  the  Retirement  Board  and  the 
Board  of  Supervisors  for  many,  many  years  is  generally  as  follows: 
If  the  total  settlement  being  offered  by  the  negligent  third 
party  is  in  an  amount  greater  than  three  times  the  City  and 
County's  claim,  the  City  and  County  is  to  be  reimbursed  in  the 
full  amount  of  its  claim;  if  the  total  settlement  being  offered 
is  in  an  amount  which  is  less  than  three  times  the  City  and 
County's  claim,  the  City  and  County,  in  the  absence  of  some 
special  circumstance,  will  accept  an  amount  equal  to  one- third 
of  the  total  settlement  in  satisfaction  of  its  claim. 

As  can  be  seen  in  the  latter  instance,  the  City  and 
County  is  not  reducing  its  claim  to  one- third  of  its  total  amount. 
The  City  and  County  accepts  one-third  of  the  total  settlement     ^ 
being  offered,  which  in  many  cases  results  in  the  City  and  County  s 
actually  recouping  as  much  as  75  per  cent  or  more  of  its  total 
claim.   For  example,  assume  that  the  City  and  County's  claim 
totals  $1,000  and  that  the  total  settlement  being  offered  by  the 
third  party  is  $2,700.   The  City  and  County,  in  the  usual  case, 
would  accept  one-uhird  of  $2,700,  or  $900,  in  satisfaction  of 
its  claim.   As  can  be  seen,  the  City  and  County  would  thereby 
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recover  90  per  cent  of  its  claim. 

It  is  important  to  note  that  only  those  cases  involving 
a  compromise  of  the  City  and  County's  claim  are  presented  to  the 
Board  of  Supervisors  for  approval.   In  those  cases  in  which  the 
City  and  County  is  fully  reimbursed,  there  is  no  necessity  for 
presentation  to  the  Board  of  Supervisors.   In  order  to  place  this 
aspect  of  the  matter  in  better  perspective,  we  submit  the  follow- 
ing information  provided  to  this  office  by  the  Retirement  Board: 


Total  number  of  claims 
Total  amount  claimed 


Full  Reimbursements 

Number  of  claims 
Amount  recovered 

Compromised  Reimbursements 

Number  of  claims 
Amount  claimed 
Amount  recovered 
Per  cent  recovered 
Per  cent  of  claims 
compromised 


7/1/70 

to 
6/30/71 

85 
$190,736.15 

7/1/71 

to 

6/30/72 

87 

$174,362.19 

7/1/72 

to 
10/31/72 
27 
$28,310.43 

49 
$  70,238.37 

52 
$  44,666.58 

18 
$11,170.62 

36 
$120,497.88 
62,387.45 

52% 

35 

$129,695.61 
64,977.37 
50% 

9 

$17,139.81 
9,279.51 

54% 

42% 

40% 

33% 

$132,625.82 
70% 

$109,643.95 
63% 

$20,450.13 
72% 

Total  amount  recovered 
Per  cent  recovered 

As  can  be  seen  from  the  foregoing  tabulation,  the  City  and  County 
obtained  full  recovery  in  58  per  cent  of  its  claims  in  fiscal 
year  1970/71,  in  60  per  cent  in  fiscal  year  1971/72  and  in  67  per 
cent  from  July  1  through  October  31  of  the  current  fiscal  year. 
In  those  cases  in  which  the  City  and  County  has  compromised  its 
claims  during  the  same  periods  of  time,  it  has  recovered,  on  the 
average,  50  per  cent  or  more  of  the  amounts  which  it  claimed. 

There  are  various  factors  which  necessitate  that,  in  a 
given  case,  the  City  and  County  compromise  its  claim  and  which, 
conversely,  preclude  the  City  and  County's  assumption  of  a  posture 
of  abject  refusal  to  compromise  any  claim.   The  amount  claimed  is 
an  administrative  determination  made  by  the  Retirement  System  and 
is  not  necessarily  a  liquidated  sum  which  is  beyond  dispute. 
Frequently  there  may  be  a  question  as  to  whether  the  total  amount 
claimed  is  in  fact  related  to  the  injury  caused  by  the  negligent 
third  party.   For  example,  it  is  not  unusual  that  an  employee  may 
have  sustained  injuries,  both  industrial  and  nonindus trial,  prior 
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to  or  subsequent  to  the  injury  caused  by  the  negligent  third 
party.   In  such  cases,  if  the  matter  were  to  proceed  to  trial, 
the  trier  of  fact,  be  it  judge  or  jury,  may  well  determine  that 
the  City  and  County  is  entitled  to  an  amount  smaller  than  that 
which  it  claims. 

In  addition,  the  negligence  of  the  City  and  County, 
separate  and  apart  from  that  of  the  injured  employee,  may  be  an 
issue  in  the  case.   In  Witt  v.  Jackson,  supra ,  it  was  held  that 
if  an  employee  is  injured  as  the  result  of  the  concurrent  negli- 
gence of  his  employer  and  the  third  party,  the  employer  is 
barred  from  recovering  any  of  the  workmen  s  compensation  bene- 
fits which  he  has  paid  to  or  on  account  of  the  injured  employee. 
In  Witt,  two  police  officers  of  the  City  of  Los  Angeles  were 
in j ured  when  the  automobile  in  which  they  were  riding  while  on 
duty  was  struck  by  a  negligent  third  party.   Both  police  officers 
were  injured  and  the  City  of  Los  Angeles  provided  them  with 
medical  care  and  disability  benefits.   The  officers  brought  suit 
against  the  third  party,  and  the  City  of  Los  Angeles  intervened 
in  the  action  to  recover  its  expenditures  in  providing  medical 
care  and  disability  benefits  to  the  two  officers.   Upon  trial, 
it  was  determined  that  the  police  officer  driving  the  automobile 
was  negligent.   His  negligence  was  imputed  to  his  employer,  the 
City  of  Los  Angeles.   It  was  held  that  this  imputed  negligence 
of  the  City  of  Los  Angeles  barred  it  from  recovering  not  only 
those  sums  which  it  had  paid  to  or  on  behalf  of  its  negligent 
police  officer,  that  is,  the  driver,  but  also  those  sums  paid 
to  or  on  behalf  of  the  other  police  officer,  who  was  found  to 
be  free  of  negligence.  As  is  readily  apparent,  the  precise 
factual  situation  involved  in  Witt  is  one  which  can  and  fre- 
quently does  occur  not  only  with  respect  to  our  Police  Depart- 
ment but  also  with  respect  to  our  Fire  Department  and  other  de- 
partments whose  employees  are  required  to  travel  in  City  vehicles 
as  part  of  their  regular  duties. 

It  should  be  noted  that  an  employer  may  be  found  to 
have  been  negligent  because  he  failed  to  provide  the  injured  em- 
ployee with  a  safe  place  to  work  or  because  he  negligently 
supervised  and  directed  the  injured  employee.   (See  Pitcher  v. 
Kniss.  10  C.A.3d  931.) 

In  some  cases,  it  is  in  the  best  interests  of  the  City 
and  County  to  waive  its  entire  claim  against  the  third  party. 
This  has  been  done  in  the  following  situation:   As  a  result  of 
a  collision  between  a  Municipal  Railway  bus  and  an  automobile 
driven  by  a  negligent  third  party,  the  driver  of  the  bus  and 
some  of  its  passengers  have  been  injured.   In  the  suits  by  the 
injured  passengers  against  the  City  and  County  and  the  third 
party,  the  City  and  County  has  cross-complained  against  the 
third  party  to  recover  its  payments  to  and  on  behalf  of  the 
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injured  bus  driver.   When  it  came  time  to  settle  the  actions  of 
the  passengers,  it  was  proposed  and  determined  to  be  in  the 
best  interests  of  the  City  and  County  that  it  waive  its  claim 
against  the  third  party  in  return  for  which  the  third  party  ac- 
cepted the  full  responsibility  for  the  settlements  with  the 
passengers. 

As  indicated  by  the  foregoing  discussion,  it  would  not 
be  in  the  best  interests  of  the  City  and  County  to  refuse  to 
compromise  any  and  all  of  its  claims  against  negligent  third 
parties.   Each  claim  must  be  evaluated  upon  its  individual 
merits  and  a  determination  made  as  to  the  prospects  of  success 
in  obtaining  full  recovery  if  the  matter  were  to  proceed  to 
trial.   If  there  are  factors  present  which  indicate  that  compro- 
mise will  best  serve  the  interests  of  the  City  and  County,  then 
every  effort  should  be  made  to  effectuate  a  reasonable  compro- 
mise. As  you  know,  when  a  proposed  compromise  is  submitted  to 
the  Board  of  Supeirvisors,  it  comes  with  the  recommendation  of 
the  City  Attorney  that  it  be  approved.   This  recommendation  is 
the  result  of  a  determination  by  the  City  Attorney  as  the  attor- 
ney for  the  City  and  County  that,  considering  all  of  the  factual 
and  legal  issues  involved  in  the  particular  case,  the  proposed 
compromise  is  in  the  best  interests  of  the  City  and  County. 

There  is,  of  course,  no  requirement  in  law  that  the 
Board  of  Supervisors  approve  a  proposed  compromise  as  recom- 
mended by  the  City  Attorney.   Therefore,  unless  at  least  six 
members  of  the  Board  of  Supervisors  vote  to  approve  the  pro- 
posed compromise,  it  is  rejected.   Since  each  proposed  compro- 
mise is  subject  to  the  scrutiny  of  the  Board  of  Supervisors,  it 
is  not  necessary  that  there  be  any  specific  legislation  in  this 
area.   The  Board  is  free  to  pass  judgment  upon  each  proposed 
compromise  submitted  to  it,  approving  those  it  finds  to  be  in 
the  best  interests  of  the  City  and  County  and  rejecting  those 
which  it  finds  not  to  be. 

The  legislation  requested  by  Supervisor  Kopp  appar- 
ently contemplates  the  prohibition  of  compromise  altogether  in 
this  type  of  case  or  at  least  the  delineation  of  a  specific 
mode  for  effecting  compromises  in  these  cases.   Since  there  are 
Innumerable  variations  in  the  factual  and  legal  Issues  to  be 
found  in  these  cases,  it  would  be  virtually  impossible  to  draft 
legislation  which  would  apply  adequately  to  each  case  and  at 
the  same  time  protect  the  best  interests  of  the  City  and  County 
in  all  cases.   Basically,  we  are  in  an  area  requiring  the  exer- 
cise of  sound  legislative  discretion  by  the  Board  of  Supervisors 
The  Board  should  not  attempt  to  limit  its  ability  to  exercise 
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that  discretion  by  proscriptive  or  delineating  legislation,  but 
rather  should  leave  itself  free  to  consider  each  proposed  com- 
promise on  its  own  merits.   In  keeping  with  this  advice,  we 
have  not  prepared  the  requested  legislation. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Warren  T.  Jenkins 

Chief  Adult  Probation  Officer 

Adult  Probation  Department 

880  Bryant  Street 

San  Francisco,  California  94103 

Subject:   Sheriff's  Parole  of  Inmate  Confined 
as  a  Condition  of  Probation 

Dear  Mr.  Jenkins: 

This  is  in  reply  to  your  letter  asking  my  opinion  con- 
cerning whether  the  local  Parole  Board  can  make  determinations 
regarding  an  inmate's  confinement  and  subsequent  supervision, 
when  the  Court  and  the  Probation  Department  also  maintain  juris- 
diction and  control. 

The  authority  of  the  San  Francisco  Parole  Board  is 
prescribed  in  Section  3076  of  the  California  Penal  Code  which 
provides  as  follows: 

"The  board  shall  act  at  regularly  called 
meetings  at  which  two- thirds  of  the  members  are 
present,  and  shall  make  and  establish  rules  and 
regulations  in  writing  stating  the  reasons 
therefor  under  which  any  prisoner  who  is  im- 
prisoned in  any  county  jail  .  ,  .  or  in  the 
city  jail  of  any  city  and  county,  or  in  any 
jail  as  the  prisoner  of  any  city,  or  in  any 
other  jail  in  any  county,  after  judgment  of 
conviction  for  tne  commission  of  a  misdemeanor, 
may  be  allowed  to  go  upon  parole  outside  of  any 
jail  .  .  •  but  to  remain,  while  on  parole,  in 
the  legal  custody  and  under  the  control  of  the 
board  establishing  the  rules  and  regulations  for 
his  parole,  and  subject  at  any  time  to  be  taken 
back  within  the  enclosure  of  any  such  jail  ..." 
(emphasis  added) . 
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According  to  the  statute,  the  inmate  must  be  "imprisoned 
,  .  .  after  judgment  of  conviction  for  the  commission  of  a  mis- 
demeanor ..."  before  the  local  Parole  Board  can  possess  juris- 
diction over  the  inmate. 


follows : 


Section  689  of  the  California  Penal  Code  provides  as 

"No  person  can  be  convicted  of  a  public 
offense  unless  by  verdict  of  a  jury,  accepted 
and  recorded  by  the  court,  by  a  finding  of 
the  court  in  a  case  where  a  jury  has  been  waived, 
or  by  a  plea  of  guilty." 

The  meaning  of  the  word  "conviction"  as  used  in  the 
aforelisted  statute  embodies  the  interpretation  of  previous 
case  law  that  "conviction"  means  the  verdict  itself,  the  ascer- 
tainment of  guilt  by  the  trial  court  or  jury,  not  the  sentence 
of  the  court.   This  is  the  meaning  of  "conviction"  even  though 
the  judgment  should  be  suspended  during  appeal,  or  the  convict 
placed  on  probation.   Ex  parte  Brown  (1885)  68  C.176,  8  P. 829; 
In  re  Anderson  (1939)  34  C.A.2d  48,  92  P. 2d  1020;  People  v. 
Clapp  (194'ZrTT7  C.A.2d  197,  153  P. 2d  758, 

The  meaning  of  the  word  judgment  as  used  in  Section 
3076  Penal  Code  is  not  as  easily  ascertained. 

"Judgment"  and  "sentence"  are  said  to  mean  the  same 
thing  in  California  law.   People  v.  Carlson  (1960)  177  C.A.2d 
201,  207,  2  Cal.  Rptr.  117;  People  v.  Smith  (1958)  164  C.A,2d 
510,  513-514,  330  P. 2d  678.   The  pronouncement  of  judgment  is 
a  formal  declaration  of  sentence.   People  v.  Stokes  (1907)  5 
Cal.App.205,  214,  89  P.  997.   A  sentence  must  be  orally  pro- 
nounced to  be  valid;  words  or  conditions  not  orally  pronounced 
are  no  part  of  the  judgment.   In  re  Bateman  (1928)  94  C.A.  639, 
641;  271  P.  757. 

A  sentence  in  the  vocabulary  of  criminal  law  liter- 
ally means  a  judgment  imposing  punishment  upon  a  convicted 
defendant  ordering  him  to  be  put  to  death,  to  be  imprisoned 
in  a  penal  institution,  or  to  pay  a  fine,  Fricke,  Sentence  and 
Probation,  (1960)  Legal  Bookstore,  L.A.,  Publisher,  p.  6. 

From  the  foregoing  it  is  evident  that  the  local  parole 
board  does  not  have  jurisdiction  over  an  inmate  unless  the  in- 
mate has  been  convicted  of  a  misdemeanor  and  foirmally  sentenced 
to  imprisonment  in  the  County  Jail. 

Hence  the  local  parole  board  does  not  have  jurisdic- 
tion over  an  inmate  confined  to  the  County  Jail  as  a  condition 
of  probation. 
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Probation  is  granted  by  an  order  and  not  by  a  judgment, 
People  V.  Mimicipal  Court  (1956)  145  C.A.2d  767,  772,  303  P. 2d 
375.   An  order  granting  probation  is  considered  to  be  a  judgment 
for  the  limited  purpose  of  allowing  an  appeal  once  the  order  is 
made^   (Penal  Code  Sec,  1237,)   However,  an  order  granting  pro- 
bation is  not  a  judgment  for  any  other  purpose,  even  when  the 
order  is  conditioned  upon  the  defendant  s  serving  a  period  of 
time  in  jail,  paying  a  fine,  or  bearing  both  detention  and  pay- 
ment of  a  fine.   In  re  Hays  (1953)  120  C.A.2d  308,  310,  260 
P. 2d  1030;   In  re  Martin  (1947)  82  C.A.2d  16,  22,  185  P. 2d  645; 
Penal  Code  Sec.  1203.1. 

In  conjunction  with  a  grant  of  probation,  the  court 
may  suspend  the  imposition  of  the  sentence.   The  court  retains 
jurisdiction  to  sentence  the  defendant  to  State  prison  if  he 
violates  the  terms  of  his  probation.   If  the  probationer  suc- 
cessfully completes  his  probation  term,  or  at  any  time  prior 
to  the  completion  of  the  term,  the  court  has  the  jurisdiction 
to  impose  a  county  jail  sentence  and  reduce  the  character  of 
the  offense  to  a  misdemeanor.  Penal  Code  Sec,  1203.1. 

Thus  where  an  inmate  is  confined  to  County  Jail  as  a 
condition  of  probation  and/or  where  the  imposition  of  sentence 
has  been  suspended,  the  inmate  has  not  received  a  "judgment  of 
conviction  for  the  commission  of  a  misdemeanor,"  and  the  local 
parole  board  does  not  obtain  jurisdiction  of  him. 

The  last  question  we  face  is  whether  the  local  parole 
board  has  jurisdiction  over  an  inmate  when  the  execution  of  the 
inmate's  sentence  has  been  suspended  and  the  inmate  has  been 
confined  to  County  Jail  as  a  condition  of  probation. 

In  this  instance  the  inmate  has  received  a  judgment 
of  conviction  and  he  has  been  confined  to  the  County  Jail, 
Hence,  at  first  glance,  it  would  appear  that  the  inmate  is 
under  the  jurisdiction  of  the  local  parole  board.   However,  a 
closer  analysis  of  the  pertinent  statutes  compels  a  different 
conclusion. 

Where  the  execution  of  an  inmate's  sentence  has  been 
suspended.  Section  1203.2  of  the  California  Penal  Code  allows 
the  Judge  to  confine  the  inmate  to  County  Jail  as  a  condition 
of  probation. 

This  statute  also  places  the  inmate  under  the  juris- 
diction of  the  judge  concerning  all  probationary  matters  during 
the  probationary  period.   Only  the  judge  may  terminate  or  alter 
the  inmate's  probationary  status. 
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Conversely,  Section  3076  of  the  California  Penal  Code 
seems  to  place  the  inmate  under  the  jurisdiction  of  the  local 
parole  board  for  he  has  received  a  judgment  of  conviction  for 
a  misdemeanor  and  has  been  confined  to  the  County  Jail. 

Hence  there  is  an  obvious  contradiction  which  must  be 
settled  by  means  of  statutory  interpretation. 

Statutes  on  the  same  subject  matter  must  be  inter- 
preted together  in  consideration  of  each  other  so  as  to  harmon- 
ize them  and  uphold  both.   Modesto  Irr.  Dist.  v.  Modesto,  210 
C.A,2d  652,  27  Cal.Rptr.  901   Boyd  v.  Huntxngton.  215  C.   473,  11 
P. 2d  383;  Ex  parte  Marguez.  3  C.2d  625,  45  P. 2d  342;  People  v. 
Trieber,  I'EITri'i   657,  171"  P. 2d  1;  Ebert  v.  State,  33  C.2d  502, 
202  P. 2d  1022;  National  City  v.  Fritz.  33  C.2d  g35,  204  P. 2d  7. 

Even  where  the  particular  provisions  of  the  statutes 
seem  to  conflict,  the  app?rent  inconsistency  should  be  recon- 
ciled if  possible.   Southern  Pac.  Co.  v.  Railrc^d  Co.,  13  C.2d 
89,  78  P. 2d  1055. 

Every  statute  should  be  construed  with  reference  to 
the  whole  system  of  law  of  which  it  is  a  part  so  that  all  may 
be  harmonized  and  have  effect.   J.  T.  Jenkins  Co.  v.  Los 
Angeles  County.  178  C.A.2d  379,  2  Cal.Rptr.  852. 

Of  pivotal  importance  in  eliminating  this  apparent  in- 
consistency is  the  meaning  of  the  word  "after"  in  the  following 
excerpt  from  Section  3076  of  the  California  Penal  Code: 

"...  after  judgment  of  conviction  for 
commission  of  a  misdemeanor,  may  be  allowed  to 
go  upon  parole  .  .  .  (emphasis  added)  ..." 

In  order  that  Sections  3076  and  1203.2  of  the  Penal 
Code  exist  in  harmony  and  remain  in  effect,  it  is  necessary  to 
employ  the  following  meaning  of  "after,"  namely  "subsequent  to 
and  in  consequence  of,"  Webster's  New  International  Dictionary 
of  the  English  Language,  1966,  Third  Edition  Unabridged.  This 
meaning  of  "after"  denotes  a  causal  connection.  Martin  v. 
Darwin,  77  N.M.  200,  420  P. 2d  782. 

Thus  Section  3076  would  provide  jurisdiction  over  an 
inmate  who  is  confined  because  of  and  pursuant  t'^  and  as  a 
result  of  a  judgment  of  conviction  for  the  commission  of  a  mis- 
demeanor. 

Where  the  execution  of  an  inmate's  sentence  is  sus- 
pended and  the  inmate  is  confined  to  County  Jail  as  a  condition 
of  probation,  no  jurisdiction  of  the  inmate  is  obtained  by  the 
local  parole  board.   The  reason  for  this  is  that  the  inmates 
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are  confined  pursuant  to,  because  of  and  as  a  result  of  an  order 
or  probation.   In  this  situation  his  confinement  is  not  caused 
by  a  judgment  of  conviction  for  the  commission  of  a  misdemeanor. 

Therefore,  the  conclusion  is  that  the  local  parole 
board  obtains  jurisdiction  only  over  those  inmates  caused  to  be 
confined  in  County  Jail  by  a  judgment  of  conviction  for  the  com- 
mission of  a  misdemeanor,  thus  any  inmate  confined  to  County 
Jail  as  a  condition  of  probation,  where  the  imposition  of 
sentence  is  suspended,  or  where  the  execution  of  the  sentence 
has  been  suspended  is  not  eligible  for  parole  under  Section  3076 
of  the  California  Penal  Code. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 
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